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Foreword 



The issue of, lia{^ty has become increasingly important* in the 
daily activities of governing boards and^administr^toii. As the higher 
education irwtitutitJns have freed themselves from the philosophy 

\ of in loco parentis ri\ity have had to assume a ^ore delicate legal 
role wifh their students. The student activism of the l^ite sixties and 

, e^rly seventies and the resulting court decisior^s made it all too clear 
that the leaders of an^ institution had ta be v^ry careful about ihe 
students* constitutional rights or the courts' would not rule in their 
favor no matter, how '"educationally right" was their case. How aiM 

* to what degree the ifistitution. contracts vmh the students^ through 
the normal communication ^annels of catalogs,, rule books, and 
course syllabi is also coming. under closer court scrutiny due to the 
efforts' of the consumer movement, * 

1^ federal government's increasingly active role in s oxial^ reform 
has increased thejiability of higher education institutions and their 
administrative stafl. Regiriations concerning race, sex, and age dis- 
crimination, lire privacy of student records, and the riglus o£,the 
handicuppecrhaVe made the daily decision-making of even tne lowest-' 
level administrator subject to the issue of institutional liability. The 
increasing number of institutions that operate under ^llective bar- 
gaining agreen^nts with their faculty and staff- has added a further 
dimension to the problem,* • ' 
< Since the issue bf liability touches every member of an in^itution, 
it is vitally important for everyone * concerned to know something 
about it. Questions such as: VVh^r are the bases for legal liability? 
What are the areas where the is^e of liability is most likely to be 
concerned? Is there some fbrm of protection against liability^ need 
to be addressed in a manner that can be understood by the Jayman, 
It is not possible to address legal liability ^vithout using legal 
' terms and legal concepts; however' it is possible to liancfle these terms ' 

• and concepts so they have meaning to the iionlawyer. This was t^ie 
task^jf Robert M,jHendrickson, an assistant professor ofliighcr edu- 
cation at Montana State University, and Ronald *Scott Mangum of 
the Chicago law firnn of Liss'arld Mangum, in th^ir Research Report 
they have broiig!>t together the important legal theories and relevant 
court decisions so that lay readers will have a better understanding 
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of the various liability issuer and hmv thesie should be considered in 
tbe fitrformance of their job. 

Through the use of this^nonograph and prudent^^e of legal coun- 
sel, it should be pp'ssible foi higher cduciKitn institutions to mini- 
mize the issue of legal liabiliiy. 

« Jonathan D. Fife ^ 

'■ ' Director, ERIC .Clearinghouse* on 

'^r . • , Higher Education 
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Overview 



Th& ev.oliition of American higher education has resulted in the 
development of a hylyid type of institutional legal structure. Edu- 
cational institutions, often referred to as charitable .trusts, kave 
some characteristics of a corporation and some characteristics* of a 
trust. Because the public is jhe only class of perspns havifig^a Jbene- 
ficial relationship *to the directors, similar to stockholder* of a cor- 
'poration, the attorney general in most states is lesponsible for polic- , 
ing the fiduciary relationship ,betweea the governing board and its 
pqblic beneficiaries in both public and 'private sectors. 

The position of trustee^or director ha^s evolved inta a position of 
prominence in, the life, of the educational institution. As boards have 
assumed more duties with regard to operating educatiohal institu- 
tions, t^ey have, increased the potential for liability claims against 
them: Their actions are judged against a standard of care based on 
wha^ the prudent man woyld do in similar circumstances acting' in 
the*b«st interests of the institution. This definition of the fidiiciary 
relationshij^ of governing board members of educational institution's 

comes 'from both trust and corporate law. 

, ' " — ^ — • 

♦ Trustees and directors must become familiar with trtiditional bases 
of liability, as well as the so-called **new torts." Liability is applied 
to public .and private iastitutjons of higher pducation in different 
ways based on the nature of. the liability claim and on the applicable 
immunity doctrine For example, constitutional claims may ndt, be* 
applied to private institutions without a finding^of state action. On 
die. other hand, state institutions can be shietded from claims through 
^ sovereign immunity, but responsibility m<iy instjead be shifted to in- 
dividuals, acting in their official ^apaoty as trustees and administra- 
tors. • ^ « 

The two traditional categories of liability are, civil ahd criminal. 
Civil liability is fu^^ther ^divided into contract and tort liability. 
.Contract liability claims will hinge on the nature of the contract, the 
iTidividual's authority, to enter into the contract, «ihe institution's 
acceptance, either implied or written, of the authorized or unau- 
thorized contract, and the institution's status as a public or private 
institution. Directors and trustees need to define their contracting 
authority and to develop prq^dures indicating those in the organi- 
zation* who are authorized to Renter, into contracts* on behalf of the 

^ • 
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institution. Legal counsel should be involved in the review of-'con- 
tracting procedures. ^ 

Tori liability deals with civil wiongs as a' result of which an in-* 
dividual *must be compenslied Governing board members of an 
institution should be aware of three types of tofts — intentional, urr 
intentional, apd strict liabilit>f Institutions and their agents have a 
dirty to act in a manner free of negligence. The standard against 

,which negligence is •judged is what a re^sonabje man would do, in 
similar circumstances. Torts t&clude such wrongs as deprivation' 
constitutional YightS* injurvj to j)ersons or property, improper jieci- " 
sion making or financial dealings and other categories within the* 
fiduciary relationship between corporate trustees and their /bene- 
ficiaries. Sibley HospUQil and Wb^d v, Strtckland define the standard 

'of care trustees and directors must observe^while perfprming their 
fiduciary duties'. These cases are describee^ in the body of - this re- 
port, with additional information provided in tlie appendix. 

fJew torts have evolved in recent years as the Federal Govetnment^ 
has enacted laws -regarding discrimmation, affirmative action, privacy ^ 
rights, and others. Administrators and trustees shoi^d review new 
government regulations and current \iniversity^ policy with legal 
counsel to determine,st^ps necessary to bring the institution irrto 

^ fomplictnce. Where regulations go beyond the intent of tl>e laW and/ 
infringe -on institutional autonomy, institutions, and their legal coun- 
sel sho\Jd* be prepared to icontest such regulation in the inter^t of 

• pAtecung institutional integrity. 

Criminal liability will result if Actions taken are jn violation of 
the crkninal code of the state. Generally, aJtionsnhat harm, another 
person or deprive another *'6f pr9perty may be In violatior\ ot the^ 

— criminal statutes of the state. Such actions* may also give rise to ciyil 
liability since they usually involve acts against an individual. 

\ Sovereign immjLinity and charitable immunity may protefct the in- ^ 
stitution or its employees from ^aims depending on the nature of 
the imraiini^y and the ^type of institution involved. The inimunity 
' dvtrines vary from state to state; rpnsequetitly, there ncedJ to be de- 
termincd'lfor each institution the extent of tfie immunity and the im- 
plications for its personnel. T * 

The institution can protect its' personnel Ironi lifbility in two ways. 
One is through cor|X)rate indemnification. However^ state laws regard- 
ing indemnification need to be looked at and appropriate institu- 
tional policies developed, liability insurance may also be appro: 
ptiate. 

Finally, institutions must r.elv onsjegal qpunsei for advice ffi all" 
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afeas of potential liability The institution's attorney must help, ad * . * 
mimsti^ators develop educational policies that do not suMect the>iljr* 
stit'utiori to undue liabilitv risk' but t^iaV are also bclsed •on* •%9uid ^ 
educational principles. » ^ ' • ' \ #• * 
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The development of . . ^ ; 

Charitable Corporatidns 

/ 'The character of higher education 'today eould^V described as 
tiC^eged/Financial considerations Have resulted in gut-backs in pro- 
grams'and services, tenured faciiljty Have been <ired, and some gradu- 
ated 'are unable id find " jobs or realize career objectives through 
employment. At the same time higher education is still viewed as a 
path of uijward mobility and education holds a prominent position - • 
in' our' society. All of these factors place demands on higher educa- 

* tion. • ' .ft. 

*Such teoands have befen translated into liability .claims agafhst 
Unsteesi directors, administrators, and faculty^of instil^utions of high- 
er ^ucation/Just as it was in the aftermkth of Dtxon v, Alabama^ 
in the .1960's,' higher' education is now concerned with' implications 

;to the institution and its board' that, result from this new wave of 
litigation; and there is concern about how institutions ckn protect 
<liemselves^heir boards/and their employees from the exf»ense of ^ , 
uSmty suits. The granting of ^ immunity to directors of charitkble - * 
corporations is rapidly declining as an accepted pi^acuce^in M«ine, 
NeiV* Mexico and South Carolina, now the only states with full im- 
jnunity statutes (Prosser l^ZJj^^p. 81)- 

The Kability of directors and trustees *ot charitable corporations 
is a legal qu^on of, long standing. Vet most educaioVs and, mem- ^ 
bcrs of boardsof' trustees of educational iostitutions and charitehle ^ 
corpbration5>have just* recently become concerned with the question 

- of liability as they perform their functW^Only in the past several . , 
« .years have authors addressed the questitfff of liability problems' in ^ 
liigher education. Jhis interest. in liability has- paralleled an increaS; 
ing number of law suits cervtering on the issue. 

This monograph will examine the. issOie, of legal. liability, of 

-Terning board members^ and admmistpt^r^ . of . higher educathT X 

. xhari^able corporations in light of^receitt case few *afid wiU critic^^y 
review current publications, on the subject. ^ ' • ■ > . 



The Evolution of Chauiablc Coi Iwrations ^ ^* \ 

of Higher Education . * * . y ^ 

To understand culrent liability issues :affecting . directors and 



1 161 F. Supp. 5}49 (E.p.N.Y. 1958): 294 221 (1961): Cert, denied. 568. U.S. 
^950 (1961). \ . , ' 
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boards of trustees .one must understand the evolutibn'of the typical 
corporate structure for 'AmeWcan institutions of higher education^^ 
A brief Wsl[)ricaL sketch yv'ill provide knowledge of the evolving 
corporate fesponsibi lilies now held, by governing board members. . 
M All of thef- colonial colleges patterned themselves -^ft^r European 
.institutiofis, ih* particular OxH^rd 'and Cambridge. (Hofstadter and 
Smith 1961, p/2)\ Hofstadter and Smith (19M) noted, however, that 
in one important4^>ect the conditions in \he New World prevented 
the replica^p^of the^nglislj college n\odei. 

r . . the academic institutioni in America ceased p^ttically from t'fie 
^very beginning to be a body of self-goternmg scholars and -fell under the 
coixtroi . of nbn -resident laymen. The' European uni\ersities had been 
founded by groups of mature schciars; the American colleges were 
(oundM by their communities; and siixe the% did not $oon ^ develop the 
mature scholariT- possessed from the beginning by their European 
predecessors, but Were staffed ipstead for generations mainly by young 
' and transient tutf rs, the community leaders were reluctant to drop their 
reins of control . . (p, 3). . " ' 

The lay board o£ control became unique to American higher educa- 
tion and^ is the dominant structure for institutional governance in 
theT-twentieth century in both public and private sectors. 

Imtially these boards did not hold the power they have today, nor, 
djjid they play jl central role in the life of their institutions. Brubacker 
and Rudy n©te' that "the board lost touch with the day-to-day sta^ 
of academic affairs," necessitating the establishment iiy an ^'immediate 
tommittei" to manage the institution (1958, p. 28). In an article 
enflHl **En£orcemen^)f College Trustees* Fiduciary Puties: Stu- 
dein^nd the Problem. of Standihg." fc^rty an^' Biichwald (1974) 
state: . , 



1^ From the foregoing . overview of higher education |mtil the end of the 
nineteenth century, ^ere lemerges a clear pictu'i-e/of the social content 
in which the law oi unhersity governance orighiated. Its hallmark w^ 
the virtual absence of trustee discretion. Trustees were appointed, closely 
supervised, an4. removed by either religious /nstitntions or groups of 
donors and alumni. Furthermore, the ven>ironative character of college 
funding left only minimal oppopamtty'^r exercise oT investment deci- 
sions. Limited in. t>os8ibilities i(Jr free action b> both budgetary restric- 
,tions 'and religious ties, the/uust^s served as little more than a titular 
board presiding over the daily educational affairs of the college (p. 9). 

The founders and original' donors kept tight control on the assets 
of the institution. Berry and Buchwald (1974J outline three\nethods 
of early funding for colleges — "private charitable fubficriptioh or 
donation/', ''public lottery or subsidy/' which usually was used for 



the construction of buildings, and "the sale of perpetual scholarsHips 
in which the donor couid acquire- free education for himself and his 
descendants by donating a certain amount" (p. 5) . All of these iunds . 
were earmarked for specific purposes. In addition to control through 
financial stricture, religious cont/(5l of these institutions also weak- 

' cncd the powers of the lay directors. All of these, facton applied 
checks and balances to tlie powers held oy directors of .educational 
institutions, rcfdudng Uie need for supervision by lay society.* • ^ 

The issue, of^ontrol oI« educational institutions not only was to 
be a significant issue in fne infancy of our country, but also served 

AO define the Uws regarding charitable corporations through the 
DaHmouth College case.- That case invblv.ed the issues of the validity^ 
pf the original charter, the nature of educationaf institutions in terms • 
of public versus private control, and the catagorization and definition 
of educational institutions within the law of corporation.* The court 
not only recognized Dartmouth's charter as a biliSing contract that' 
the state must honor, therpby giving' control to a private group of* 
laymen organized as a*Board pf Directors, but also characterized the 
colleges of the day as '^charitable corporations" (Berry and Buchw^ld 
1974, p. 3). Chief Justice John Marshall stated: ^ 

From the review of, tfie charter, it appears that Dartmouth College is 
el^motynary instttut^ion. incorporated tfor the purpose of pevpetuat: 
ing the application of the boi>nt> ot^TWe donors, to the specified objects 
of that bounty; that its trustees or go\crnors were originall) named* b]|r 
the founders, and invested with the power of perpetuating themselves'; 
' that they are not public officers, nor i$ it a civil institution, participating 
in the administration \>f govayjiment; but a charity, or a seminary of 
♦ education, incorporated for tnc' Preservation of its Property, and the 
p^fj^iTal applica^leiv of that propeTt)^to the pbjects of itA creation . . . 
(Hofstadter and Smith 1961, p. 216). 

>^ ' ' , • 

This case put control of private colleges into the hands of a board 
of directors for the charitable corporations. Wi^Ji the evolution of 
higher education, the hoard assumed more and more power and re 
sponsibility, building on the precedent of the Dartmouth College 
case. At the same time the case differentiated and thereby fostered 
' the establishment of a public sector of higher education under the 
control pi statfc government, w • 

The evolution of the corporate structure and control of educa- 
tional corporations is the result of environment and societal de- 

« See 17 U.S. (4 Wheat.) 518 (1819). 

SSee Brubacker and Kiidy 1958, p. 31; Hofsudter a ^d .Smith 1961, p, 202, 213; 
Bern* and Buchwald 1974, p. 2. " 
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mands. Henry (1975, p.-*152) believes that "the central and more 
compelling feature *[of American higher education] has really been 
continuous adaptation." The history of higher education in the 
United States continually reflects this premise. As original fi>unders 
and doncu^ died, the governing boards began ta assume the resjRon- 
sibility of maintaini||| the goals, i^po^cs, ahc^ financial stiji>ility of- 
the coUeges-^erry 4p Buchw^ld 1974, p. 11). At the same time so- 
cially acc^puble attitudes of religious tolerancf had th?^ effect^ of- 
changing institutional objectives from *those that met the need^ of 
a spedifie religious sect to those meeting the needs* of the larger so- 
ciety (Hofstadtcr and Smith 1961, p. 189), The growth ^of public 
institutions subsequent to the Darunputh Ck)llege case also, adversely 

, affected sectarian influence (196}, p. 149). The decline of sectarian 
control of private colleges created a void effectively filled by the 
board, thus increasing their responsibilities for the*'well-being of the 
institution (Berry and Buch>rald 1974, p. 11). , - ' ^ . 

The\.*growth of the college's and* the consequent increase*in finan- 
cial demands put the board in greater control of the institution. 'Ehe 

. demand for new financial resources resulted in)the development of 
endowment funds, the earnings of which would provide operating 
capital for the institution. Thes^ funds by law were managfed by the 
boards: Endowment funds lessened iJie- depeAdency on ear-markeS 
doq^tions and other resources^ building a permanent investment 
portfolio (1974, p. llj It is obvious that \yUh this development •the 
bodlrd took direct control of the monetaryVesources" of pi^ivate in- 
" . stvtutions. ' * , . " 

In the taodern university, trusip^ or directors exercise ODnsider- 

' able control They are usually j^sponsible for approving all con- 
^ tracts, establishing short-' and /long-range budgets, approving ex- 
^penditures for new facilities, amd maintaining the goals, purposes, 
and integrity of the institution. Ih^some of these duties tlJt trustees^ 
act in cooperation ^with faculty and administration, but ultimately 
the board is held accountah^ for Xhe health and welfare of the in% 
kitution* (generally, Brubackef and Rudy 1958; Hfertry 1975)/ 
. The assumption of legal duties through the^ evolution of our sys- 
, tcm of higher education ha^ moved' boards in to^ prominent and de- 
manding positions ^controlling jthe very life of their institutions. 
* Berry and Buchwald note! 

/I • 
^ As it often the caie with dramatic tocial change, the decline oJ^rcligioui 
tpbnsc^thip and the cteation of. permanent endowment h^t generated ,a 
f ' _ d^ificant fegaL problem -a unique* opportunity for i^f dealing on the, ^ 

part of truiteeC . . [Tjhere it now a considerable pari^of univeriiiv en- 

o * - 16 . .' 



dowmcnt that stands outside the scope of informal donor supervision . 
University funding now. vests in the trustees awesome financial power 
that may be exercised at th^ir sole discretion. The mere existence of such 
financial power creates a much greai^ likelihood for trustee misconduct 

than TOT iJiesent under (ofincf extra tegat donor supervision (1974, p. 

13). 

Certainly the changes outlined above had a significant effect on 
resulting litigation in the liability area; however, othtr factors also 
must be considered. Federai interest in higher education has been 
increasing and new^ Regulatory requirements* have created new liabili- 
ties (Aiken 1976, pp. 276-297).* Also, as previously noted, the decline 
in immunity of charitable corporations has played some part. Aft- 
other factor is the willingnbs of courts since the early I960's to 
adjudicate cases involving higher education. Finally, affirmative ac- 
tion, a scarcity of jobs, and due process requirements create situations 
that have potential for liability suits. f 

Xhe basis for liability litigation is the nonperformance of func-* 
tions that; fall wfthin the legal lequirements an m^titution must 
fulfill 4«i its relations wi^ persons. To understand the* liability issue 
one must first have a knowledge of the corporate structure and the 
responsibilities imposed on directors. * ^ ^ 

Th^ Educational Corporation 

One way the founders bf organizations could establish and protect 
their donated ^eal property was to establish a trust. Black defines 
trust as "a right of property, real orypersonal, held by oAe party 
for the benefit of anothep^."* A trust is "[a] fiduciary relation with' 
respect to pxop^^, subjecting person (sic) by whom the property' is 
held to equitable duties to deal with the property for the benefit 
of another person. ." (1968, p. 1680). The trust is created when 
tl^e property actually transferred to the other party as tru_stee._The 
tri^tees "own and manage the assets and affairs of the' enterprise for 
the benefit (or use) of another . . . individual, group or class'* (Aiken 
1976, 'p. 167)., The. fiduciary relationship requires the trustee to act 
in^,a careful manner, aAd in good faith, subordinating his personal 
interests to tliose of the beneficiaries of the trust (19 Anf. Jur. 51272). 
. / 

4 The Aiken and Adam^Hall articles appeared in the Journal of College and 
University Law, and also were^pubHshed bv the Association of American Colleges; 
copiet of which were distributed (o member institutions of the Association of 
American Colleges, the American Council on Education, the Kat4onal Association 
of Colfege and Univeisit> Business Officers, the Americai^kssociatioo pf State 
Colleges and Universifies, and the ?^ational Association of ^Re Universities and 
Land-Grant Colleges. Textual References are to the journal catationi. 
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The care taken must be that which a '*normall) prudent man" would 
take under similar circumstances while givmg his best judgment, , * 

Directors of corporations, 'on the other hand, differ from trustees 
in that their trust rel^itionship is with the stockholders. Cofporations, 
as opposed to trusts, are Sfeitutorily creat^ legal entities that can 
sue or be sued and can enter into binding contracts (Black -1968, p. 
409). Pirector^' responsibilities in corporations are quasi-fiduciary in 
nature and are elaborated in AAerican jurisprudence: "the entire 
man^igement fby the Directors] of corporate affairs is committed to 
their charge updh the trust and confidence that they will be cared 
for and managed within the limits of powers conferred by law upon 
the corporation and for the common benefit of the stockholders. 
They are required to -act in the utmost, of good faith and best judg- 
ment ... to exercise power ... in the interest of the co|;poratioi^ 
.* . . not for their own personal interest," Stockholders of corpora- 
tions or 'specific beneficiaries of trusts can. bring suit for a breach 
of these fiduciary duties. ' * • ^ 

. • Educational corporations do not have stockholders .nor do they ^ 

• have specific identifiable beneficiaries. Their beneficiaries are a num- 
ber of groups suclv as students^ alOmni, faculty, donors and the pub- 

. ' lie at large. Therefore, educational institutions alopg with non- ' . ' 
profit charitable organfzaiions have traditionally been classified as 
charitable trusts. Black (1969) defines charitable trusts as a trust • 
having a class or the public as its beneficiaries and eharticterized by 
the uncertaiiKv of identifying specific benefirciaries (p*, J6^ftf), Berry 

• and vBuch\Mald (1974) talk about the "hybrid law of charitable trysts" 
and notf hhat both corporate law ahd trust- jjhnciples are used by 
istates In drafting charitable trust statutes. Tliey* further note: 

V - - 4 ^ / . - ^ V , . ' , . 

i , some iXAit} adopted a doctrine 6f absolute^ownership allowing colleges 
to 'directly own flotiated funds' and apply them* to anv legifimate.uniyer- 
• sity purpo^V Others enunciated % </i<ror> o/ iTust ' v/l\ic\\ honared^ the , 
donon' int^ above all other considerations. A third view ,was th€ doctrme ^ 
oj( donoT*i intent which treated the college , as owner or trustee 'depend- 
ing on the circumstances o^ e^ch case (p. I6> ' 

\ • ' • 

Under any 6t -these theories, .the'itate attorney gtn^er^ was viewed ' 
' as the*protector of tlft public in maintaining the'director ^or trustees 

(fiduciary relationship. in the absence of a specificbfetrieficia^J w*ho could ^ 
originate a suit'for breach of duty (1974, p. 1^, The stafte' attorney 
general, as* an eleqted official, it wajy. thought, could effectivdy rep- ' ^ 
rescnt^the interests of the' government >»»d, therefore, the public in * ^ 
protecting the chairi^ble trust frofn breach of diity by the trustew. , 
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Charitable ' trtlsu define- private institutions but public educa- 
ticmal coiporations are agents of state government organized to ful- 
fill educational purposes. Directors with duties similar to those de^ 
scribed in charitable trusts ivt established to form a corporate en- 
tity and insula (educational institutions from 'excessive political 
interventioar These corporate directors af^e responsible to sute^go^ 
cmmcm^for the,perf6rman:\ce of their duties (Wheelei; 1976, p. 2P' 



Immunity Prerogatives * * • • 

Before leaving the topic of the modern nonprefit educational cor- 
poration, we must briefly touch on the topic of immunity, a subject 
that will be analyzed in detail later. Imojunity is based on the' con- 
cept of ^vereigp^ immunity, or "the king can do no wrong.*' It wsls 
postulated that since the governpient is the people it vould be wrong 
to allow tlte people to sue themselves (Prosser 1971) ij3I).^Prosser 
ftUtes: , • 

An* immunity . . v» avoids liaWlity in Voft under all circufftstanceV vfSiiitV ^» 
thcjinikt of the in^taufJity itself; it' is* cortTcrred>' not because of par-. 'l), 
^ticuiar facts, but' U^uie of the st^tutei or' politSon of the fa<t)«d de-, 
fendant,and'it does not deny the test; 'b3t the rciultinc liabiiity (\^V, ^ 
•ISI, p. 970).- , \ 



4 



Imn^unity is granted to statev governments through the llth-*amendi ^ 
^ , fnenrto the U.S.* Constitution, 'Which* prevents private citizlyis^fropi "T^ 
• filing ^sui^t in federal court ag^nst state governments,.. 'Sin^ state in- ' 
stitutions are agerfts of state^ governmehtv th'q^/come\«iSer. itV im- * 
^ munity privilege " (1971, p.^ eji. * Private charitable c6rp<5rYi6^s re- t 

^ ceivrti immunity in the. past by' state sutute; It was reasoned that',fo' \ 
-.^yhjca charitable corporations .to"^iaWiIity* suits 'Uy^ijld -injure the* 
charity wliose purpose w^s^e public"* feoocjl (ffoSier 1955, Tll&9,]p^ 
_ ' . 785).^ However, as^shall be .shown in lat^r discuss^r^, both immMtiities 
^ave proveji to ,,be ,surinptin<able. » / ^ . ^* 

State Action V \ ' ^ ^ ^. \ ^ 

\ Many educators do. not un^e;-stand the^^cfistinaion beTwe^i^^ublie' 

versus grivate institutions in relation to the /Constitutitm. Knf^l- » 
edge rej^ding the'state action doctrine *K necessary to "uhJferstiiHd 
tht liability issue, since some of the "new torts'* involve 'constitutional " 
f)rotection (Aiken 1*976, f). 163) . public insfitutiohs are agents of » 
state government and. therefore, shar^ ahe state's responsibility to' 
• protect those rights guaranteed' to citizens under the 14th Jarper^d- 
^menr (Hendrickspn and Mangum 1976/ p. 2). Private anstituticw' are* 
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not. responsible for the same, level of protection as states or their 
agencies unless it can be shown thai they, are acting as agents of the- 
state or involved in "state action." Tlie state-action doctrine is used' 
to analyze whether an ^interdependent relationship of significant 
^proportion exists between the slate and'tfie m-ivaie corporation, thu^* 
nCaking it an agent state government. A fmding of state artion fn 
[aivate corporations has traditionally been elusive, Howev«> a re- 
cent decision, Jackson v. Tjie Statler tqundation,^ found state actioh 
based on the existence? of tax-exempt status. Such a finding gofs" 
cbunter to other state-action cas^ and, therefore, will probably not 
develop- into a new precedent in the state-action area (Hendrickson 
♦and Mangum 1975) p, 628). There *are many unsettled legal issues 
in the muddied waters of state action; it is sufficient to say that pri- 
vate institutions areJ hot held to the same level of protection of con- 
stitutionsU rights* in. their relationships with. faculty, students, and 
the public as are state institutions. Their requirement^ are signifi- 
caittly \qf than public insntutions.^ Thi^ point should be kept in 
mind when evaluating liability issues that involve constitutional pro- 
tections. * ' * 

Summary 

The evolution of American higher education has resulted in the 
development of a hybrid type of corporate structure that continues 
to evolve. It also has moVed direciofs*" of edu<fational corporations 
into positions of prominency in the life of the institution. As boards 
assumed more of the duties legally within their grasp, they height-' 
"'enjed the poteritiarf^i^ability daims. They would be judged against 
'.a sund^u^d of care based on what the prudent mart would do in 
similar ci^cumstancesr acting jn the best interests of the insdtution. 
This definition of the fidutiary* relationship comes fr^ip trust law; 
however, as we have seen, educational corporations Cake principles 
from several, areas of the law governing organizations. It » would be 
wrong for the reader to categorize educational corporatioijs Ss a cor- 
poration, a trust," or an agency in terms of directors* dyties. The laW 
r^ewe(J below will show thai educatioftar corporations contain 
principles and characteristics of each of these areas. 



B496 F 2d. 828 (2nd Or. 1974). 

SSee Mendriditon 1972; Hendridiion 1973; MfMgum and Hendrickton 1975: 
Mangum an4 MendrickMn 1975a. ^ 
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The TradHionar Basis 
of Legal Uabiiity 



Public Versus Private Instituiidns 

Legal liabiiity may differ between public and' private institution?. 
PufeUc institutions, that' as institutions created 'and managed by a 
state or county or an agency thereof, may be able to avoid certain 
types of liability by relying prl 'the doctrine of sovereign immunit)^ 
At the sam« tim^, however, this doctrine may serve only to shift" 
, liability from^difunistrators and trustees acting in their official 
capacities to Hose persons acting as, individuals. Moreov^r^ public 
institutions are required to provide to individuals the rigHts gM^r- 
aoteed by the United' States Constitution; this re<^irement may 
serve, to limit some ireas of liability in public institutions. On the 
. other* handj private institutions a^e generally not protected by- any • 
, theory of immun^. The charitable immuniiy once .afforded to pri- 
vate' educTational - institutions is almost nonexistent today. Private 
institutions also are generally not required to pro\'ide the same con- 
stitutionaj protections 'required of* public institutionf^ • unless the , 
private entity" is deemed to be an agent^bf tl^e state through the 
"state action" doctrine (see Maiigurti.and Hendrickson 1975)*' 
- While* the distinction between public and private institution^ at 
iects die ^legal theories and liabilities imposed on trustees aqd ad- 
ministrators of higher *educi3tion,al institutious, this chapter will deal 
with basic tategories of liability, and {vill discuss, where appropriate, 
hov* the liabilities differ between public and private mstitutions. ^ 

Types of Liability ' ^ 

"Liability"^ is defined in Black's Law Dictionary, (third ed.,. 1933) 
as "the state of being bound or obligated in law or justice ^o do, 
pay, or make^good sohiething.'' Our concern here is the way in which 
on^ may become "bound* pr obligated" to d6, pay, or make good 
some thing. Liability may be generally divided inio two broad cate- 
gories: civil U^biliiy and criminal liability. 

Civil Liabilily^C\\'\\ liability is divided into contract liability and 
tort li&bility, ^ * ♦ ' * 

♦ f * * ^ 

(a) Contract Liability 

Contract liabil^t\ arises pin of .an obligation voluntarily under- 
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tkken» to do or refrain from doing something^^!^- extract has been 
^defined as a promise or set of prpmises.for the breach -ef""W+H^ the 
law gives a remedy or for the pcrfoiinance of wlych^he law recog- 
nizes as a duty (Restatement, Contract^ Stl). Tl>e^courts have tradi- 
tionally treated the relationvhip between vturfcnt and school as a 
contractual relationship (Aiken 1976, p. 234). Because of judiciaP, ' 
recc^itioaof t^iis contractual relationship, and because of the multi- 
plicity of express and implied obligations entered into by a~ college 

• or university, it is important to understand^ wliae- constitutes a 'bind- 
ing contract and how contracts affect the possibilities for personal ^ 
liabSlity of trustees or administrators. 

Contracts may be written or oral, e>^press or implied. A contract 
is express when tlie parties to the contract have stated all the con- 
'met terms either prally or. in writing. An implied contract arises 
when some or all of the contract terms are not statfd and >nust be • 
implied from the conduct of the parties. For example> where one 
party -performs services at artotJier s request, and there is nQ express 
agreement as to compensation for the services, a promise to pay ftr 
the reasonable value of the services rendered is implied (17 Am. Jur. 
2d Contracts 5M). 

In ordei^to have a binding contract, six elements must be present. 
First, the parties to the contract must hav^ the capacity to enter into 
the contract. For an individual this generally means that he or she 
is mentally competent and is' the requisite age to enter into a con- 
tract; For a corporation or institution,' the subject matter of ^he con-^ 
tfact must be within the authority of the institution to enter into. 
The institution's authority is generally found in its charter, articles 
of incorporation, or statute which created it. Second, every contract 
^ must be based upon an offer. The offer may be express, such al an f 

• institutional bulletin that offers certain courses to students wly) qualify 
^ and pay for the courses, or it may be implied, such as the implied 

^ offer to award a diploma or degree i to students who complete the 
necessary courses. Thiril, a contract offer must be accepted. An offer 
may be acc'epted by :i promise (express) or performance (implied). ^ 
An express acceptance would be a studeiat signing Jiis enrollment 
application; which specifically states that the student will pay for all 
"instruction given to him by the institution. Acceptance may be im- 
plied when the person accepting the offer begins performance under 
the contract without^ signing or ex^prcssly accepting the offer. 

Fourth, the offer and accepta-nce, must be mutual, or, in other 
words, there must be a "meeting of the minds" as to the terms ancl 
conditions of the con^t. Again, the terms- of the contract may be^ 
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stated, such a$ a specific date for payment for services rendered, or" 
implied, such as the implication that bervices rendered will be paid 
for within a reasonable time. Fifth, there must be performance under 
the mutually o^ered and accepted terms of the contract in-wder for 
one or both parties to b^ bound by the contract' For example, in 
order for a contractor # recover payment under a contract with an 
institution, .he must have performed hi?, obn|?tions under the con^ 
tract/ Finally, in order to be binding, a contract must be entered 
into for a legal purpose. A contract for gambling in j state where 
gambling is illegal will not be enforced by the courts of that state. 

As stated above, a contract nvay be written, but an oral offer and 
oral acceptance can also create a binding contract obligation. Fur- 
ther, if the contract is w^ten, it may be comprised of ;one piece of 
paper signed by both paiWfts to the contract, or it may be comprised 
of several pieces of paper,- each defining some term ofjhe contract. 
The enrollment contract "Setween ^ student and an institution gen- 
erally is comprised, on the one side, of one or more bulletins pub- 
lished by institution and given to the student lo induce liim to 
eiiroU, and^on the other side, by the enrollment application signed 
by the student. The basic 'A)ntract might be .Supplemented eadi 
semester by a course catalog offering specific courses and the stu- 
dent's^nrollment in each course Room-apd-board agreements, un- 
dertallng^ to pay laboratory fees, and hbrary fines. may all add terms 
and conditions to the contract between school and student.* 

Generally,* only those persons wh6 are express parties to a con- 
tract, or the persons for whom they are expressly acting, are bound 
by the terms of the contract and,rAa\ enforce anv breach of con' 
tract. However, if the contract contains promises th»bene£t a third 
person, the "third partV beneficiary*' may sUe to enforce tlie agree- 
ment. It has been argued, for example, that the federal tax exempP- 
tion granted to a hospital as a "charitable" institution benefits in- 
digent members o( the public and gives the ihdigents the right to 
siie a hospital to provide free hospital' services to them (Simon v. 
Eastern Ky\ Welfare Rights Assoc., 96 S. Ct.' 1917, vacafing and 
remanding QA.D.C. 505 F. 2d 1279 (1975)) ^ ^ 

The general rule is that trustees or officers, acting within their 
authority to contract, will not bg held personally liable lor the 
failure of the institution to perfornfi it^ obligations under a contract 
(Aiken 1976, p. 231). Aiken points oiJ^t^ther that 

^People ex rel. Tinkoff v. N Oft hiuestem - University, 55 III. App. 224, cert den 
555 U.S. 829 (1949); Sternberg v. Chicago Medical School, S54 N.E. 2d 586 (1976). 
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This U truelken in CMCf in whicK the nunc institutional officer or agent 
who nude'' thl con^a^for the institution 'subaecfuently is responsible, 
through hit act or neglect,* for the 'institution's failure to perform its 
PttVl.QfJ^ ?ST^J?^cnt„In terms of legal responsibility for breach of con- 
tTMct^ it is the institution which must respond, not the individual (p. 231) ^ 



The key concepts in discussing personal liabilrty vof trustees and 
administrators for institutional contracts h whether the contracts 
were entered into by thq trustee or administrator in his official 
capacity '^for the institution, and whether the trusted or administra- 
tor had the authority, actual or apparent, to ^nter into the agree- 
nlent on behalf of the institution. If the trustee or administrator en- 
tered into a contract as an individual to personally benefit from the 
agreement, 'and the individuaKs status in entering into the contract 
is^dw >to the other contracting party, then it is clear that the in- 
dividual is personally responsible for /the obligations to be per- 
fmned under* tf^e agreement.' To protect a trustee or administrator 
from the implication that the contract is personal him^ the con- 
tract should, by its terms, st^te that it is between Institution X 
' Gnhtractor Y, and should be signed "Institution X by John' Doe, 
Ptcsidcnt." 

The second issue to be resolved, before personal liability can be 
4Woided is whether^ not the Uustee'or administrator was acting 
within th^ scope of his authority. A well considered institutional 
contract will be entered into onjy after the governing board of the 
institution has authorized the tptnsaction and has authorized an 
officer of the institution to eltecut^ a contrac^t on' its behalf. In that 
case, the officer who executes the contract will have actual authority 
to iggn the contract 'document. ' In • other instances, an officer or 
trustee will be granted general authority to enter into a typfe of con- 
tract; for examine, a business naanager may, by governing board 
resolution, be authorized to sign leasts on behatt of the institution. 

Finally, a trustee or officer may have "apparent authority" to enter 
inta a cont^actMhat .will bind fhe institution. An example of ap- 
parent authority might be an institutional .treasurer who would have 
apparent authority to sign checks for th^ institution; that is, it would 
appear to a person conducting business in a reasonable manner that 
a treasurer's duties would include signing checks on behalf of the 
institution. A trustee or administrator may gain apparent authority 
by entering into an unauthorized transaction, wluch would appear 
to an outiider to be within the scope of the officer's authority, and 
by having the institution proceed to honor the transaction, therelj^ 
apparency confirming the officer's authority. If, in our example, the 
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treasurer signed a check in nan amount that exceeded his authorized 
limit, and the institution honored the check, the person to whom 
il^.che^k was i3§ued would have reason to believe that the treasurer 
wa* authorized to sign checks in the amount of the honored check. 
Even though through appsrrent authority the institution and not the/ 
oflE(^cer is liable to the oiher con tray ing party to the agreement, the 
institution may have recourse against ihe officer for' exceeding his 
authority and improperly binding it to an agreement into which it 
may not have wished to enter. ^ , ' 

,The'liability of a trustee or administrator who enters into a con- 
tract that is clearly beyond the scope of his authority difJers between 
public and private institutions. Generally, an agent ^who exceeds 
lus authority, and thereby fails tojbind his institution, is personally 
bound on *the «greement, and that is the case^with agents of a pri- 
vate institution. On the other hand, .trusteev and administrators of 
a public institution have a cjualifiecl "good faith"-defen6e^ to actions 
beyond the scope of their authority. The authority of public institu- 
tion administrators generally derives from statutes creating ^he in- 
stitution, and therefore this authority is<. presumably known to alL 
If a public institution administrator Relieves in gbdd faith that he 
is a^ig within the scope of his statutory authprity, he will not be 
hel^TOable for his act. The rationale behind this limited protection 
is that a- public official should not be- afraid to act because of shift- 
ing court interprerations of public statutes tlrat convey his atithority. 
This protection may have been ftfrth«r limited by the decision of 
the U.S. Supreme Court in Wood v. Strickland,^ discussed below in 
the chapter entitled "Some New Forms of Protection'.'* 

(b) Tort Liability \ 

"X^tCMTt is broadly defined as any civil wrong that does not arise 
out of contractual liability. More specifically. *'tort** is, a term applied 
to a miscellaneous and more^or less unconnected group of civil 
wrongs, other- than breach of contiact, for whicli a court will afford 
i remedy in the form of ^n action for damages. The law of ^torts is 
thus cpncerned with the compensation ot losses suffered by private 
individuals in their legally protected interests through the coliduct 
of others that is socially -unreasonable. For example,>a perstjnal in- 
jury such as might be suffered 'in an automobile accident conlwgive 
ri§c to a law suit in tort by the injured person. .Torts are divided 
• into three categories: intentional, unintentional, and strict liability. 
The basis o| liability for tortious conduct is the exiiwtence of a 
legally protected right and a legally enforceable duty (74 Am Jul 




' 20 Torts 18). In^ other worck, for a person to be liable in tort, he 
must, by his action or inactioti, violatf a, right another person has; 
„bc most pertorm, or faiL to perform, a dut^' that he X)wes to the 
otb^r pexson; and his violation of that right must cause dapiage to 
^ the other party. Common law recognized the primat> right of in- 
dividuals not to be harmed or injured. That right flows naturally 
% from the duty not to cause liarm. Another maxim of the law of torts 
is tliat whenever the laW gives a right, it also gives a remedy for in- 
jvasion thereof (74 Am: Jur 2d Torts §8).- 
.A general ruleof the law of torts is. that there exists a duty to 
avoid causing harm ^or injury to another. The degree of care to be 
exercised in observing that duty varies with each situation and with|^ 
. .the particular legal right of the injured party who is protected. 

Until the nineteenth, century,, a person whose actions 'caused in- 
jury to another was helcj lesponsible to the injured ^person simply 
becat)se he .ac{ed-(74 Am Jur 2d Torts §14). The dutj^ pf. care was 
therefore absolute, and resulted in strict liability, 'today stria habil- 
ity is reserved for those occupations, or situations, that afe so in- 
herently dangerous that ^ocia^ policy requires tlie person acting in 
those situations to pay for any resulting damage. An example of 
situations in. wfaich strict Habihty has been imposed are blasting ^nd 
dcmohtion ^lS||fities, manufacture of explosives^ and crop dusting, 
' The most'' coinmpn a^pl^ation of strict liabilit'^ today, is in products 
liability easiest where'*the manufacturer of a product intended^r 
public use or consumption may be strictly liable fdr any inherent^ 
, defect in the product. 

- * Another type s^i duly that may be imposed is a duty create'd by 
statute. An example of a statutorily created duty is the right-of-way 
statutes* enacted to control the flow of traffic. In the absence of such 
* »stafutes, a driver wpuld only be required lo act reasonably to avoid 
harm pr injury to driwM-r traveling on cross streets or to pedestrians. 
Statutes that proscribe that pedestnans at crbsswalks or. drivers ap- 
. proachlng intersections from the right have the' right-of-way estab- 
hsh a duty to yield, which, if violated, and injury, results, will 
create a cause of action^in tor^. 

The'ihost common duty imposed by the common la^ of torts is 
\ht duty to act in a manner free of Ifregligence. Negligence is the 
failure to act in a "reas9nable'* manner to avoid harfn or injui^y to 
others. A person acts in a reasonable manner wlien he does what ^ 
reasonable man would, do, or does not do what a reasonable man 
would not do under the circumstances. No intent to do harm is 
necessary to find liabihty for negligent actions. Negligence and the 
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"reasonable man" theories a^;^ among the most elusive doctrines of 
modern law. The circumstajices djc|ate what type of reasonable man 
i$ required. A^univft-siTy trustee who is on tin; finance committee of 
the board, of tru^te^s of a university is charged with acting as a 
"reasonable trustee'* when handling financial, affairs^ The same 
trustee, acting as president 'of his construction firm, k' required to 
act as. a reasonable contractor in providing safeguards at a construc- 
tion site. *When he is driving to the movier with his family, the 
triistee is required to drive as a "reasQjnabie <(river"'' and exercise the 
care of a "reasonable father" toward his fgjijily. A.>P. Herbert has 
^umorously defined the reasonable man as qne who 
i ■ * . • • ^ _ 

invaiiably looks where he is going, and is* careful to examine the immodi^ 
^ atft foreground before he executes a leap or a bound; who neither sur^^ 
gazes noT is lost in meditauon when approaching trap-doors or "the ina^i^n 
of a doctor who records in eveT\ case upon ilic counterfoils of cheques 
•uch ample details as are desirable*. . . who nc\er mounts a moving 
omnibus aiyi does not alight 'frbm any car while the train is in motion; 
who Investigates «hau«i\el\ the bona fides of e\er> mendicant before' 
^distributing ^s, and will infonw hintself of the history and habits of 
. >^ dog before administering a caress; who believes no gossip, nor repeats 
it. without firm basis f©r believing ii to be true; who never drivel his 
ball till those in front of him have definkeh \acated the putting green 
whi<h is hit own objective; who never from one \ car's end to the other 
mak^ an excessi>re demand upon h^s wife, his neighbors, his servants, 
his ox, or his ass; who in the way of business looks only for Iha^ narrow 
margin of profit which^ twelve men such as liimsel! would reckon tb be 
••fair," and contemplates his fellow merchants, their agents, and their good^# 
^ with thai degree of suspicion and distrust which the law deems adipirable; 
who never swe^s, gambles, or loses his temper, who uses nothipg except 
in modei;afion, and even white he flogs his child is meditating'^only oa 
the gdlden mtan. Devoid,' in short, «f an\ human weakness, with not ohe 
single saving vice, s^ns prejudice, procrastination, ill nature, avarice, and 
absence of mind, as careful for his own safety as he is for that of others, 
thi* excellent but odious creature stands like a monument in our (Tourts 
of Justice/ vainl> appealing to his fellow citizens to order their lives after 
his own sample (in McNamara 1967). 

Another means of asfesing reasonable conduct is to ascertain the 
standard of care to be exircised in a particular 'situation. Because 
of the development of lirvpst educational institutions in this country 
from the English concept of charitable trusfs, members of the gov- 
erning boards of those institutions ar^' of ten referred to as "trustees." 
However, most educational institutions are* corporations and the 
governing board members are, m faQt,' directors of nonprofit chari- 
table corporations. The confusion between, the status of governing 
^^rd%nembers has created confusion in the standard of care, to be 
allied lb their actions. Trustees are h^c^to a higher degree of care 
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than arc torperaie directors, A trustee is liable for his simple q^egli- 
gencc, wBile ,i corporate director is not liable for \^ unless he has 
• committW -gross or. willful negligence (76 Am jur 2(1 Trusts §314). 
Thrfe has lieen a paucity of cases dealing with the liability of non- ' 
profit corporate board members, es^pecially in their fiduciary roles, 
and the standard of care is therefore unclear. The confusion is com- 
pounded^y the fact that some educational institutions may, in fact, 
be trusts under local law, and their governing board members may 
therefore be trustees in the teclinical sense, 

A recent "federal court decision has given^ some guidance to the 
applicable standard of care.- The' "Sibley Hospital"^ case will be 
^ discussed in detail below under the topic of fiduciary torts, but its 
holding with regard to standard of care is informative. The court 
pointed but that*rin financial affairs trustees ha^e an affirmative entity 
to maximize 'trust income by prudent investment and that they can- 
not delegate that duty even to a committee of fellow trustees,'*^Cor- 

^ pwatc directors, on the other'hand, may dejegate their investment 
fttnctiqns to other directors, corporate officers, and even outsiders 
as long as the dir^ct^ itiain tain general supervision over the ac- 
tions of their d^liptes. The court noted that corporate (Erectors 
are responsible for a broad range of management decisions, while 
trustees are generally charged only with .the management of funds. 
Trusteies, therefore, can presumptively devote more of theit time 
to their single functions and should be charged with a high degree 
of, care in fulfilling that function. On balance,, the court found that 
as fbr Ss financial and fiduciary matters are concerned governing 
board members, of chariTable, nonprofit corpt)rations are hdd to the 
same general degree of pre as directors of'business corporations. 
The third element in assessing tort liability is that an injury must 

-^^^^cur. A mere violation of a protecteU' right will not give Vise to a 
Ttqrt unless actual >damage results. A failure to yield the statutorily 
imposed right-of-way may be an offense againsl the state, but unless 
it result^m an accident where the drive?- who has the Tight-of-way 
is damagHf or injured, no tort will result. Eve« if an injury dops 
^ult^ hdusf be the proxin^ate cause of tlie breach of duty owed to 
the infMred party. For example, the owner of a building may faij 
exerci^ reasdhable care in fencing an excavation' in th^ building. 
However, if A is injured falling into the excavation because B shoved 
A toward the hole, it may be. held that tfic injury resulted proxi- • 
mately from B's act,* not from the owner's failure lo fence the area, 

9Sfirh V. Lucy Webb Hayes Training School for Deaconesses' atud Missionaries, 
SSI F. Supp. 1 003 (D.p.C. 1974). 
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(c) Types of Tort Liability 

(1) General— Ton liability may be divided into injury to the per- ' 
son, injury to property, and injury to intangible rights. Injury to the 
person, or physical injury, is easily comprehended. Jt may arise oUt 
of a criminal act, such as ^ssafllP' and battery, or injuiV may be 
caused accidentally, as in a trafhc collision. In any case, the general 
principles of tort liability apply to determine if the injured part- 
may recover from' the persoq causing the injury. ProperPy dama 
may simitarly cause observable physical injury to property, such as 
collision with an automobile.' it may als6 take the form of an in- 
vasion or deprwration of property rights. Trespassing on property 
"may c^use damage to the property owner through his inability to 
use the property ,while it is occupied by the trespasser. The owiiei 
may be able to sue the trespasser for the rental value of the prop- 
erty. In the same manner, a lien improperly filed against property 
may deprive the owner of the ability to sell the property and^faay 
give rise to a tort action for damages. 

(2) Supervisory 'Torts — This category of torts relates to the re- 
sponsibilities and liabilities of directors and trustees to Administer 
an educational institutfon. Supervisory torts are th6se wrongs th?t 
are not committed in a Pteonal or physical sense by a director p{ 
trustee but which arise omol the director or trustee s responsibility 
to supervise the employe^ property, and operation of the instity- 
tion. This group of torts i^q includes wrongs to the intangible rights 
of an individual, in this category, Aiken (1976) includes "inten^^ 
tionaF' totts such as *'assaillt and battery,, libel and slander (defama- 
^ tion), fal^T^rrest and imprisonm^, malicious piosecution, abuse of 
process and inHiction of emotional distress" (p. 137). Aiken follows 
Professor Sam B. ^obbs's classificatiori of these "'affronts to the 
*dignatory personality' qt ilie victim" as "dignatory torts," a classifi- 
cation under which is also groupe^l the various civil rights violations 
discussed in the next chapter. 

Supervisory duties require diiectors and trustees to pay leasonable 
attention to the management of the institution, to^'iise reasonable 
care in.>electing faculty and staff Employees, ^and to use reasonable 
care in the construction and maintenance of the institution's physi- 
.cal plant. Supervisory ^duties, as defined in'illis monograph, are owed 
to specific individujfls -who are injured or damaged on institutional 
property or by institutional employees. Supervisory duties are dis- 
tinguished from fiduciary duties that are owed to a broad, indefinite 
clafc of past, present, and i^otential beneficiaries of an institution's 
bounty. 
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Supervisor^ .torts occur when a director, trustee, or an entire bo^rci 
fail in their responsibility to jMXDp^rly govern institutional affairs. 
For example, in the case o£ GamblejL VanderMt University, 138 
Tenn. 616 (1918), membeis of the^^prfvate institution's board were 
held personally liable where a student was injufed in an elevator 
fall in a university building. The court found that, the executive^ 
members actually knew- that the elevator was 'in an misafe condition 
and were negligent in allowing it to be operated.' 'At least one com- 
mentator believes the fact that the private institution was immune 
under the state law of charitable imraunity,^ and therefore* not liable 
for damages itself, impelled the court* to hold the boafd members 
personally liable (Porth^973, p. 85). In another case, the managers 
of, a private normal school, were held personally responsibjf^ for 
maintaining'^ nuisance that polluted an adjoining landowner's water 
supply even though' thtj managers did not t^urposely commit the 
wrong (Love v, Nashville Agricultuvjal (fnd formal Institute, 146 
Tenn. 550 (1921))^ The Love case involved afi area of traditional, 
strict liat^ility, but directors and adminibtratoh have been held liable 
for tortious conduct of employees oi- injury on institutional property 
because they "should have known" of the^danger to thither. 

It is apparent that no generafl rule pertaining to supervisory torts 
may be formulated. The best guidance ^^ayailable to trustees and 
directors in tfiis area of liability is $o Remain ^s fully informed and 
alert as reasonably possible when* managing institutional affairs. 

(3) Fiduciary Torts — Another cjass of wrongs thajt ^re compre- 
hended by the term "tort'* is 'the action o! directors and trustee 
in* their capacities as managers of institutional funds and assets. 
Mhwaary torts are distinguished from supervisory forts- in that a 
i^^ipig is dorie by the management of corporate assets' rather than 
through harm to a specific individual. The plaintiff in these cases 
is the public at large, represented either by an individual suing in 
a "class action," or b> the attorney general^as represent tive of the 
^people of a state. • • ^ 

Members of the. governing board of an institution; w;hethei they 
are calle^^ directors or^rustees, share a fiduciary responsibility for 
the assets of the institution. The standard of fiduciary care of these 
governing board members will be discussed in detaij below; the 
general responsibilities of directors and trustees is akin to the re- 
sponsibilities of directors of ^ ^business corporation, and will be dis- 
cussed here. "The directors and officers of a corpJorat^^n in charge 
of its management are, in the performance of^^ir official duties, 
under obligations of trust and Confidence to tn^fcrporation or its 
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itockholders' and .must act in good fauh and for the interests of the 
corpmtion or its stockhoJdcTb, wiflR due care and diligence, and 
Vrithin thc^^^c^rpr^T^lietr authority" (19 Am. Jur. 2d Corpoptions' 
!12nyrn the ''general public" were substituted for "stockhold^" 
in the' quotation/ it .\yould apply*^ fully to institutional trustees or 
directors in the performance of their official duties. While th^en- 
cral rule is easy lo enunciate, the fixing of responsibility turns on. 
the facts of each^case. ^ 

Generally, the management responsibilities, of directors fall into 
three categbries: diligence, the duty to affirmatively manage ^the 
corporation; prudence, the duty to make infonned decision? with 
r^;aurd to corporate managemenff and loya\ty, the duty to avoid ^ 
profiting personally from corporate transactions. The^uty to af- 
firmatively manage the corporation simply involves 'the ire sponsibi^li ty ' 
pot to undertake a director's job and* then fail to perform it. Direc- 
tors* of 4>usiness corporations are generally charged' by statute with 
the responsibility of managing corix)rate affairs. Failure lo diligently 
partake in corporate management decisions will sabject a director 
to liability for losses of corporate;' assets due to mismanagement, 

A corollary to the dut> to actively manage the corporation's af- 
fairs is the duty to make informed decisions in the course of that 
management. Directors are expected to act prudently,, with reason- 
able intelligence, and exercise ordinary skill in their management 
duties (19 Am Jur 2d §1278). Directors are not excused from liability 
due to ignorance if they had a ^uty to obtain facts before actin^^ 
Once facts are obtained and judgment is exercised ^ith reason- 
able care apd diligence and in good faith, directors are not liable 
from resulting losses to' the corporation (19 Am Jur 2d Corporations 
|1279]1* Only if directors are grossly negligent in performing their 
duties will they be held personally responsible for loss. 4n addition, 
^dircctofs may delegate their responsibilities to manage the corpora- 
lion. For example, an institution's board of diiectors may delegate 
its responsibility to oversee the '.management of endovvment funds 
to a professional investment advisor. Here again, the advisor must 
be selected, with reasonable care, and the directors have the respon- 
sibility to remafn reasonably informed of the investment advisor's 
actions. Some institutional attorneys feel, however, that the, respon- 
sibility to manage institutional funds can never, be fully delegated, 
and the *board should always retain the power to rerfiove ^n in- 
vestment Avisor if the board feels (he advisor is not performing 
properly. This feeling, may conic from a confusion of the ''trustee" 

22 

ai 



slandai^d ol care, with tho> corporate' director standard • normally 
applied. 

• Finally, a director may r\aL profir per^'nally from his official posi- 
tion. Since he is a fiduciaryTne caanot ser\e two masters; that is, he \ 
cannot loyally serve the' institution while workirtg for a competing 
i4)terest or for hif own personal profit. ^ ^ • * > . ' ^ » 

Thfc attorney general of tlijs State of •Mkhigan Ifas issuecf several 
opinions illustrative ol the issue oLconHict of interest. "Excerpts^ from, 
three of those opihions hold' that: 

• * — »' • * 
, An officer or member of % governii^ board of a sff te ii^itutibn of higher 

education who stmtiltaneoiAly serves as an officer pi director of a private i * 

oor^pitftion* doing business with that^institution is invuIveA^ a substantial 

conOict of interest contiarv to law (Opinion No. 4587, September 25, 196)). * 

* A vice president for business and finauce and iieasiuei uf a -state univer- 
sity it prohibited from having a personal, pecuiiiau inteicst in a'con '^ 
tiict With hit institution which tnight Require him tQ ^K&oso^between ^ ' • : 
advancing hit own interest or tt^at of the public (Opinioii No? 4646^ > * « 

•jupe 18, fWB). ^ . 

Under tlie autho/ities that have been listed. i( is abundffntly clear that 
there would t>e a substantial conTlict of intereft violation of Article IV, 
'Sec 10 if a ifrininal* degree candidate ^t^ state institution* of higher 
cdupition were to be elected to and serve upibn' that* institution^'s govern- 
ing "boaitl during^ the lime he was a candidate (or the degree (Opinion 
Na 4679, oA^mber 2, 1969). j^^^ ' ^^---^ 

• Liabilities arising.out of conflicts mi^rest should be easily avoided 
if a director' Or 'tjiistee is rea^nably ^ptrmspecu in his direct or in- 
direct dealings with his instuution,* ^ ' 

The "Sibley Hospitatl" illustrates botli the application of the 
Koiporatip standard of care an4 the types of fiduciary responsibilities 
of an institution^, director or trlistee. hi Siern if. Luf'y Webk Hayes 
National Training School for Deatoneaes and Missionaries, 581 F, 
Supp. 1003 (D.C. D.C^ 1974) , <he plamtiffs sued the school and its ' ^ 
^ trustee^ fqr alleged mishianagement of^e funds of Sibley Memorial ' , • 
Hospital, which was o^ned i^nd opetated^by the'schooh The com- ' 
plaint charged that the '^trustees conspired tp enrich themselves apd ^ 
certain financial JnsCi<iuions with which* th£y were afiyi|ated by ' 
favoring thTJse institutions in fipancial dealings witJi fhe hospital, 
and that they breached th'eir fidt^g^yjdutiy of care and loyalty in 



the manajgement of Sjbley's funcB^TIie facts of t^e case showed 
that the hospital's finances were handled almost exclusively by two 
trustees from the, early 1950's until 1968; the Finance and Invest-' 
ment Committees*^ failed to meet fromjlhe time of their creation in 
1960 until 1974; and substantial hospital funds were invested in 
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financial institutions ot which hospital trustees wer^ directors or . 
officers on terms favorable to the financial institutior^s. In adjJressing. 
I the questions of the appropriatf standar^l of care to be imposed, the 
(ourt stated:^ t 

, ' Basically, the tnist^s are charged wiUi mismanagenient, nonmanagcment 
and iclf-dcaling. 'Xhc apl)licable law is unsettled. The charitable cor- 
poration is a relativeh new legal entit\ Which ddes not fit RCatl) into 
the established common law categories of corporauon and tiust. As the . 
discussion below inditates. hbwe\er, the 'modern "end is to apply cor- 
porate rather than trust prirtciples in determining the liability of the di- 
rectors of charitable corporations, because their functions are virtually 
indistinguishable' from those of their 'pure** corporate counterparts,' 

The court found^th|| a director will be held liable for breach of 
• fiduciary duty if: 

■» ' * * • '» 

(1) he Cailt. while assigned , to- a particular committee of the Board having 
-stated financial or in\estment responsibilities und^r the bv-laws of the 

corporation, to use diligence m supervising and periodically inquiring 
into the actions of those officers. emplo\€es and outside experts to whom 
any duty to make day -to-day financial or investment decisions within 
such committee's responsibility has been assigned or delegated; or 

(2) he knowingl> permits the hospital to enter into a business trans- ^ 
, -action with himself or with a;i> , corporation, partnership or associsition 

iiX which he holds a position as trustee, directoi. paitner. generaf man- 
' ' ager. principar officer or substantial shareholder without previously 
having informed all persons chaiged with appro\ing that transaction of 
his interest or position and of an\ significant facts known to him indi- 
catiijg that the transaction might not be in the ^st interests of the ♦ 
hospital; or 

(S) he activeh participates in» except as required by the preceding para- 
graph, or votes irv favorpf a decision bv the Board or an\ committee 
or 5ubcomijuW«^ thtij^^to transact business with himself or with any 
corporation, parmertmp or association 'in which he holds a^^^sition as 
tru$tec» director, partner, general manager, principal officer, oi $ub- 
ttantial shareholder* or ' 

^ (4) he fails to perform his duties honestlv in good faith, 'and with rea- 
sonable diligence and care; 

Based on' its analysis of the standard of care, 'the court found the 
trustees individually liable for breach of fiduciary duty. The result 
was tempered in that no financial penalty was imposed on the in- 
dividual trustee^. The court ordered the board of trustets to de- 
velop stringent policies to disclose and eliminate conflicts of in- 
terest, and to follow those policies for at least five years. The court 
alsa noted that Sibley is a case of first impression in so fat as it 
defined the nature and scope (Si trusted obligation in 2l nonprofit, 
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noninember, charitable institution. The implicatibn is clear thax the 
court will* not be so lenient in a second ^such case' to arise in its juris- 
diction. Likewise/ the widespread publicity of the Sibley case should 
forewarn directors, and trustees of charitable inslituU^j^ nationwide. 
The^fUH text of*the district c6urt's order is provided iii.the appendix. • 

Criminal Liabili ty^^rimindil liability is simply the obligatioK^hat^ 
arises from committing a crime. 'ITndep ^the English common Uw, 
crim^ were generally defined by thg courts as actions that disturbed 
the orderly function of the >tate. Even if a criminal act, such «s theft, ' 
1^ directed- by one individual against another, it remain^ a breach 
order within the state and, therefore, an affront to the authority 
^ thelLing, or an offense against the sovereignty of the state (21 Am 
Jur 2d.Criminar-Law 111-2). Upon the founding of the United States, 
me English common law, criminal and civil, was adopted by the . 
Thirteen Original States and has been adopted by all other states 
except Louisiana (I5A Am Ji«r 2d Criminal Law §14). Subsequently, 
however, many states hav? abolished common law crimes and have 
substituted a ci;iminal code or statute. Consequent^,, in order to 
commit a crime, generally a state statute that declaj^K (he aCt a ct^me, 
and which prescribes a penalty for committing the act, must be 
•violated (21 An) Jur 2d Criminal Law f|lO-l3). 

Criminal acts are divided^ into t'wo types: those acts that must be - 
couplcd*Vith a criminal Intent (mens rea) jto be classified as a crime, 
and thos^i^acts, which, if committed, are criminal without any spe- ' 
dfic intent. An example of the type of crime that requires criminal 
intent is theft. To commit theft, a person must^take the property of 
another with the intent of permaijently -depriving the- owner of the ♦ 
use and possession of the propert^'. If money is taken with the intent 
to return it, tl>e taking may not constitute theft. If iht money is, 
in fact, not returned, the taker would be liable in tort to the owner 
for the loss ' of His property^ Also, if the money is not returned, a 
presumption of intent to permanently deprive the owner of the 
money may b^mplied. In addition, if the money were taken with 
the intent to retu^*n it to the owner, an^ the .taker was "willfully and( 
wantonly" negligent in handling it so that the jnoney was lost, the 
. taker may be criminally negligent on the theory that by acting so 
negligently he is presumed to have known that the money would be 
lost. In some states a person who is jointly involved with one ik a 
criminal act such as theft is deemed to have committed theft even 
though he had no specific criminal intent. The necessity for specific < 
intent to commit certain crimes has given rise to the 'defense of in- 
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sanity. Insanity does not excuse the \Time, but a person who is in- 
sane ma^ lack the necessary intent to h^Ve committed the crime. > 

Certain acts may constitute crimes even though the Ictor lacjis 
the intent to commit a 'crime, tor example, the possession of a con- 
trolled substance such as marijuana is typically a crime even though 
the^ person possessing the substance is unaware that the substance 
in hi$ possession is marijuana or that it is an illegal dfug. Similarly, 
• possession of stolen property or contraband is a farime even thiu^gh 
the possessor does not. know that it is stolen and has no criminal 
intent in- keeping the property. 

Crimes are also divided into crimes against the person*, crimes 
against property, and crimes against society. An example of 
against the person is assault and battery, while a crime again 
crty is the theft or embezzlement of money. A crime against society 
may be as serious as treason or as localized as the "victimless" crime 
^ of gambling. ^ 

For a tuistee or administrator to know if he' has committed -a 
crime, he must refer to the'criminal code or common law of the state 
in which his actions are taken, or to the federal law^ that loay govern 
his Conduct. An action taken legally in one state may be a crime in 
another. For example, a police officer kgally -possessing a firearm in 
his home state may cross into a neighboring' state,, where he is a 
'coAion citizen 'Without police power, ^nd be guilty, in the neighbor- 
ing^ state of illegal possession of a firearm. Because he Jias crossed 
a state line he may also be guilty of transfMOrting firearms in inter- 
Hate commerce without a permit— a federal offense. 

Generally, a* trustee or administrator who knowingly takes action 
to harpn another physically, or to deprive another of property, may 
have violated a criminal statute of the state where the action is taken 
and may be subject to criminal liability. Because a jzrime is ultimate- 
ly directed, against the. state, the penalty associated with the *crime 
flows to the state — a fine, confiscatictn of property, or imprisonment. 
Some crimmal statutes may collaterally require restitution of prop- 
erty dr payment of damage to an individual harmed in the com- 
mission of the crime. In this light, it should be apparent that an act 
against* the stat^, which, is a. crime, may also be an ^ct against an in- 
divicUial, which is not a crime but will give rise toliabilit),^ 

Conclusion * * * * 

The law is not settled with respect lo the perwnal liabiliti^ or 
standard of care of t^rusiees and directors of either , private educa-, 
tional institutions or public educational institutions. Directors and 




a crimes 
^Uj^rgo/ 



trustee should act as reasonably as possible in ^attending toi their 
responsibilities of running an educational ^rnstitytion, and should 
«eek the advice of competent counsel skilled in lejfal matters affecting 
higher education whenever doubt arises as to the propriety of any 
proposed action. 



■ ^ 



c 



ERIC 



36 



27 




^ j ' Liability for the New Torts 



Previous chapters have outlined the nature of the liability problem 
, and case law relied to issues in higher education. That discussion 
showed that liability problems are Expanding into ^number of new 
areas. This expansion is due in part to recent court cases but also is a 
result of federal legislation and government regulation, which have a 
significaiu impaction higher education. This chapter ^^11 identify 
ome areas of new liability problems. The purpose of this chapter 
is no| to' undertake a detailed analysis of legal theory and case law 
1n each of these areas, but tather to poii\t out areas where liability 
problems exist so that administrators and faculty wiTrErrow when Jue 
care is necessary and when to consult legal counsel. ^ 

^s* the areas oT potential liability are outlined, the encompassing 
nature of these problems becomes obvious. Indeed, there arC few 
- areas of higher education administration where administranve or 
faculty decisions are not affected by liability concerns, other legal is- 
sues, or federal regulatory, provisions. The process of developing 
•sound educational jDolicy for ^rf institution may be impeded by the 
need to conform td.l^al atid regulaftory requirements. In light of 
federal regulations and recent court decisions, it is with fear of tfital 
^administrator frustration that the "new torts" are presented. 

• ' Violations of Constitutional Rights 

As pre^'iou^ly noted^some questions of liability turn on whether or 
not the institution is -public or private. Public institutions are held 
responsible for protection of constitutional guarantees through the^ 
applicatioH of the 14th amendment and federal statutes. Specifically, 
42 U.S.C. §1983Afates: 

Every person who, under color of anv statute, ordinance, regulation, ^ 
custom, or usage, of anv State or Territor\,* subjects, or icauses to be "^^^ 
subjected^ an\ citizen, of the United States or other person within the 
juriidiction therepf to the deprivation of aivy lights, privileges, or im- 
munities sediired b\ . the CoiTstitution and laws, shall be liable to the 
, party injurtd in an action at law. suit in equity, or "other proper pro- 

ceeding for redren. ^ ^ 

k This statute provides that all public ^institiTlions, and private institu- 

tions operating "under color of state law" (state action), must fiot de- 
prive citizens of the rights, privileges, or immunities provided in the 
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Constitution and laws. Thi^ statute affects institutional processes such 
as employment, promotion, .admission, discipline,, housing, financial 
aid, and othCTs. Any of the new torts arising out of federal law or 
Constitutional protections aie applicable to public higher education 
through §1983 aivd appi) to private institutions where state action is 
fi^i^d. Hopkins and Roha (Blummer 1975) state: 

Tnus. it. has ^Iftfpme clear that trustees and administraftors of colleges 
and universtti^ t^n suffer personal liabilitv for taction which denies a • 
•mdent, faculty '-Hiember, <>r an\ other person tfie rights and liberties 
cuaranteed bv th^ -Con^itution, even where he does so under color of 
hU^olficiat position . . . Similarh, action b\ college or uni\ersity officials 
which attempt to deprive aa individual of life, liberty, or ptopcrts with- 
out due procrss of law could be attacked under fr983 (p 24) 

Employment and Promotion of Academic Staff 

Federal statute^ concerning discririiination have significant implica- 
tions for. liability of trustees and administrators. An exapnple would 
be the Equal '^ay Act of 1968, which states: 

, Sec 5 (d) (!) No emplp>er having employees subject to any provisiojis 
of t^is lection shall discriminate,* within ^ny establishment in which 
fuch cmplq^ees are et|2plo\ed, between emp!o>ees on the basis of sex by 
paying wages to emplo\ees in such establishment at ''a rate less than the 
rate at which Fie -pa\s wages to employees of the opi5osite sex in such 
establishment for equal work on jobs the performance of which requires 
equal skill, effort, and responsibility, and which are performed under 
similar working conditions, except where such pa\ment is made pursuant 
to (tj a seniority system; (ii) a merit 8\stcm. (iii) a s>stcm which meas- 
ures earning* b\ quantitv or quality of production; or (iv) a differential 
bated on an\ other factor other than se^. Provided, that an employer 
who is pa\mg a wage rate differential in violation of this subsection shall 
not, in order to comply with the provisions of this subsection, reduce the 
wage rate of an\ emplo>ee (29 U.S.C, 1206 (d)^ 

This Uw requires that pay scales may not be differentiated on the 
basis of sex. Acceptable criteria to differentiate employee' salaries 
. would be job skill requirements, leVeTcrf responsibility, senioruy, in- 
centive or other non-sex factors (Aiken 1976, p. 279).. . 

Another federal statute affecting employment is the Age Discrimina- 
tion in Employment Act of 1967, which states: ' v 

It shall, be unlawful for an cmplo>er (1) to fail or refuse to hire or to ^ 
discharge an\ individual or otherwise discriminate against anf individual 
* with resp^t to his comf>ensation. terms, conditions, or privileges of em- 
ployment, becai/sc of such individual's age; (2) to limit, segregate, or ^ 
classify his employees in^ny way which would deprive or tend to (ieprive 
any individual of empIo\ment opportunities or otherwise adversely affect 
his status as an emplovee, because of spch indivi4uars age: or (3) to 
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reduce the wage rate of any emplo)ee in order to comply with this Aft 
29 U.S.C 1621-54 (1970). 

This Act prohibits the use of age as a criteria {or hiring, firing, salary 
. award, or other benefits except where age is a necessary qualification 
for job performance. * i 

A third piece of federal legislation is Title VII of the Civil Rjghts 
Act of 1964, as amended by the Equal Opportunities Act of 1972. 
.This Act states: 

/ ' 

(a) It shall be an unlawful eir/plo\ment practice for an employer (1) .to 
^ fail or refuse to hire or to discharge an\ individual^ or otkerwise to dis- *' 
criminate against any individual with respect to his compensation, terms, 
conditions, or privileges of cmplovmcnt. because of such individual's race, 
color, rehgion, sex, or national origin; (2) to limit, segregate, or classify 
his employees or applicants for ernplovment in any way which would 
deprive or tend to deprive an\ individual of ernplovment opp>or(unities 
or otherwise adversely affect his status as an ^mplovee, because of such 
individual's race, color, religion, sex, or national origin. 

(h) it shall be an unlawful eniplovment prax^Jice for an employment 
agency to fail or refuse to refer for emplovment, or otherwise tp dis- 
criminate against, an^ individual because of his race; color, religion, sex, 
or national origin, or to ctassifv or rercr for emplovment an> individual 
oi» the basis of his race, color, religion T sex or national ojigin (42 U.S.C- 
I2000e). 

This statute prohibits discrimination in employment based on race, 
color, religion, sex or national origin, including employment pro- 
^ cediires or tests that serve to maintain prior discriminatory practices, 
^ even if they appear to be nondiscriminatory dr neutral in intent 
(Aiken 1976, p 162). 

Title VI of the Civil Rights Act 6f 1964 states: ^ • 

No person in the United States shall, on .the ground' of race, color, or 
national origin, be excluded from participation in, be denied the bejie- 
X fits of, or be subjected to discrimination under any j>rogram or activity 
. receiving. Fcdural ^la-ncial assistance (42 U.S.C. IZOCXnV . - 

TTiis statute not paiy lias implications for public'higher education, 
but also for private' institutions receiving federal money. In both 
cases' one class of individuals must not be denied benefits panted to 
another class of individuals if criteria used to determine the awarding 
of benefits are based on race, color, or national origin This statute not 
only has si^ifirance'for eniplovment 'and promotion, but also in a^r 
missions. 

The primary agency that enforces affirmative action requireipents 
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in employment is the Equal Employment Opportunities Commission 
(X EEOC. The Department of Labor is, responsible for enforcing the ' 
Equal Pay Act and the Age Discrimination in Employment Acl (Aiken 
'1976, pp. 280-281). The bureaucracy responsible for enforcing these 
statutes is charged with writing regulations to furt^el* define the 
statdte and to Wing Institutions into compliance with the law. 
Huitt, president of the National Association of State Universities and ^ 
Land Grant Colleges, stated in a speech to faculty and administra- 
tion at Montana State University, M^y 18, 1977,' that these -regu- 
lations are written from an attitude of mistrust — a mistrust that 
presupposes university administrators will attempt, to violate the law. 
In an .effort to remove any possibility of violation, jihe regulations 
havt gone beyond the intent of the law. 

Aiken notes that EEOC and^ their enforcement of affirmative action 
statutes are a case in point and dis«ffSSes past court rulings (Aiken 
1976, p. 229). The review of this case law indicated a belief by the 
^fcourts in the strong necessity for academic autonomy in the selection, 
dismissal, arid promotion of faculty as long as the criteria used v/ere 
not based on sex, race, creed, or national origin- (Aiken 1976, pp. 214- 
226)^ frtwever, he notes that the question is unsettled and cites 
Mecklenburg v. Montana State Board of Regents. ^ 

In Mecklenburg, the plaintiff *filed a Title VII clasVactipn suit, 
charging that Montana State University 4iscrimin^es against women « 
in 4ts promotion policies and underutilizes women on committees and 
in tdp administrative positions. Thepcourt found, that statistics ^alone 
will establish a prima falcie case of disermiination against a classy the 
h^^jjiak Montana State University admits to underutilization of \ 
women in their master plan for affirmative action ^long with ^e 
.statistics prove discrimination. The court states: ^ 



The evidence ^ows discrimination against women as a cTais by the de- 
fendants at Montana State University in that, females -are underutilized 
at deans, %ice t>residents. department heads, and as instructional faculty 
in ipany departments of the Uni\ersit\* Women have also been discrimi- 
nated against as a class in the areas o( promotion, tenure, salary; and , 
appointment to important Ufmerfit) committees. ^ ' 

The court ordered thf university to grant back pay, award promo-* 
tions, and submit for court approval %i appropriate scheme for d£- 
termination of Si|laries^and promotion. • . 

This decision rtin^orces the EEOC position in the matter. How- 
ever, Aiken (1976) notes: ' ^ • 
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The logical, if not W legal, vaWty of these conclusions depends en- 
tirely upon the j^renrise, that, if processes of academic evaluation have 
to j:>p€rateci as to result in women 2l%. a class standing less favorably than 
\ as a class, ^h^ xenilt may be generally presumed to arise from an 
' invittiousty discriminatory cgus^, and alternative explanations are merely 
" ^ pretextuaL The counterpremise, which will generally produce an op- 
posike conclusion, is that racjally legitimate processes of academic evalua- 
. tioonODduces thf same styistical^jcsi^t by weighing, correctly or in- 
A>rr^y, the professional stVengtl^ of a sueeession of male and female 
applicants against an academk^-Aean^ard of juagment, and reliance upon 
; ^atittical evidence to invalmte those processes is merely '^pretextual (p. 

Jie also points 9ut that "[T]lVe Mecklenberg case turned the policy 
of affirmative action back against\itself ' by using statements acknowl- 
edging past wrorjgs in the institutiVn's-jl^ster plan as evidence o£ dis- 
crimination (Aiken 1976, , p. 229). .Thiflkse does 'not. investigate the 
actual promotion adb tenure practices Wr does -it lodk at the school's 
current process of hiring new staff members. In effect a court of law 
win be deciding what standards should, be applied in evaluating' pro- 
ipot^pn-t^ure^ pf- faculty and hiring without determining whether ' 
previous methoHs set by faculty were in compAtoce wfth federal 
1^ statikes. If Mecklenburg is considered good law, tflh current faculty 
irtust be ♦ fired and demoted to bring histitutions iiifo compliance, 
Jhus making Title VII a retroactive law (See Aiken 1976, p. 23fl). 

In terips of liability, the implications for trustees and administrators' 
^^)uHic institutions'or private institutions that receive federal money 
are clear. Discrimination suits againsf institutions will continue; how- 
^ver, it appears *that university officials are rrot personally liable 
. , (Aiken, 1976, p. 228).'The liability <<oncerns m employment and pro- 
» motion a/e similar in all categories of discriminjytion.^nstitytions 
. should be careful to comply wub the intent of the law buj also should 
protect in^itutional and faculty rights to make judgments reeling 
academic Credentials so as to protect .academic excellence OTd in-^ 
stitutionaJ integrity. , . ' • ' • 

• ; ; ■; 1 . . ' 

Admission Practices ^ 

Federal Statutes governij^acfnussion pojicies of ptiblic institutions 

and private institutions recei\jfc^w4s/f'almoney or where 4tafe action 
^ found are §1983, Title VI ^ the Civil Rigfiti Act, bo'th previously 
. discussed, aAd Title IX of the Education ^menidtnents pf' 1972, whith 

states: ^ • * " * ' . 

I^o periofi in the United States sj^all/on tlfe basil of sex, be excluded 
from p^rticii5ation in. ht denied ihevbenefits o£. or b^subjected to dis* 





crimiiMtmD under anv educational prop^ram or activity receiving Federal 
"finamaa^ ailWitancc-(2P.JJiS.C. J^ % 



Certain insiiiutions were ^exempt from »these provisions, uncludinf - 
private undergraduate colleges and those public undergraduate col- 
^ leges that were fouftded and have been operated a^ single-sex in- 
stitutions (Aiken 1976, p. 284). Administrators and trustees should be- 
come fsmiliar with the guidelines defining ewhat constitutes dis- 
crfmii^ion in admi^ion proced'ures. Factors di«:ussed in the federal 
^ guideiwes incli^the se^^of the recriiiter', de>inbing programs as be- 
Jb^ ing for a parti^lar sex, and' the design of the application (Sec. 45 
W CF.R. 8&). '^^ 

j Other University Practices lyivolving Discrim^mtion 

' ATiumber of 'Other areas of higher educatibn^re affected by Title 
lit. The' most prominent of these is.athlgp:s and intercollegiate sports. 
Traditionally, athletic departments ana intercollegiate' sports' have 
' * been male-oriented. Title IX raised two issu^in athletics. One rs 
whether equal opportunity requires progframs^ to be offered in either 
^ intercollegiate sports or ii^ intramural programs (in the (Johtact'^ports 
separate programs are allowed).. The sedond center^ on th^ granting ^ 
6f athlefic scholarships 'that must%l>e* awarded based on.crit^ria/other 
- tljan Sex. Athletic scholarshi^Ssin^y be awarded to one sex who par- ^ 
ticipatesin a team^port. These schdarsHifw must, be available to both 
« sexes in proportion to the naimber of each sex interested and pai*- 
ticipating in ifjterjcollegi^te sporis (see Aiken 1976, p.- 287). 

Another are*a to be examined carefully i& financial^id' aftd the 
* oroci&dures us^d to award aid moni|j#Tit^ IX applies to all forms of 
financial aid and suth awards must comply with Title IX. However, 
there are two Exceptions. One is wl^re^arf^lolarship was established 
' by^v^i^l or trust and is restricted.to a single sex.*Such scholarships m^ 
' v^bnUmie as loirgjas the institution providiPs an equal .amount of 
^^tfp^ip money to members df^the opposite sex. The other- excep- 
I^P^ athletic scholarships disqilssfed above (seel*Aiken 1976, p. 286). 
Title IX also affects sex stereotyping In tex^booj^s, sex-^sfereptyping 
• in Careei- counseling, and making facilities pr programs.available only 
to one sex.. • The law, however, (fees not reqiii-re institutions to inte- 
grate dorrnitoricsshut must allpcate these facih'tjes equally (see AikeA. 
1976, p. 289). In.each of these areas, institutions should evaluate pro- 
^cedures^ practices^^atid publications -to ensure compliance with Title* 

dtie fii/al ^rea of discrimination concern^H the-Rehabilitation Act of 
^1 T^ii - * 



1973. TJiis act States: ^ ^ 
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No otherwiae quilitied handicapped individual shall, solely bv reason of 
hif handicap, be excluded from participation in. be denied the benefits ^ 
of, or be subjected to discrimihation under any program or activity re- 
. ceiving Federal financial assistance (29 U.S.C. 1701). 

The^^iuidelines for implementation of this law have just been re- 
leased. The Vo5t/£p#implernemation in higher education has been 
estimated at fl.^^Wflipn by the Chronide of Higher. Education tn its 
'May 9, 1977 issue (p. 3). Although most colleges favor the intent of 
the law regarding the handicapped, they feel the price tag is toc^'high 
for individual institutions to bear. Liability suits could follow non- 
compliance with the regulations (see also Aiken 1976, p. 293). 

finally, it shoujd be n^ted that the application of all of these regu- 
lations to private^ instii\itions depends on one of two factors: com- 
pliance would b^ required if the institution |pceivecf federal financial 
aid if the institution was found to^be involved in state action. * 

StudSgnt-RflatedLiccbility 

Student activities^This i^ ;^n area that exposes ir^stitutions to po- 
tential liability. AiJten (1^6) states: 

Student Actiyities. because of their bewildering variety of forms and 
functions and mote importantly because of their uncertain placement in 
the structure" of institutional administration and' governfl|K, generate 
potential liabilits exposures nliich often tend tp defy cll^fication or 
estimate . . . ^(p. 24iX . - ' ^ - 

« • 

One of those ^activities is student publications. Public institutions 
must stWctly en/orce thd first amendment freedom-of-speech rights; 
therefore, they may not control or use "prior restraint*' on the edi- 
torial content or policies of student publications. JEhe exception to 
this requiremeiH wb«ld be unusual circumsiahces. Wcessitating the 
maintenance of order. £\en though the public institutions may not 
control the content of the piblirations. publft and pHvate institutions 
m^y be liable in diefarfiation^suits for maten.T^appearing in student 
publicatk>ns Pri\are institutions must shore greater responsibility in 
this re^rd than public institutions (s^e Aiken 1976, pp. 244-246). 
Aiken (1976) states. ^ # 

, . f ^. Certainly there is something amiss with a legal constru^n which 
•forces an institution effectiveh to insure thcDutflic IiabiIity»of students 
who. in the assertion of thei|: rights to* pu1!^fror broadcast whatever 
- f Ihev choose, implicate public trust endowmcjits in claims of defamation, 
f "tfje only apparent alternative, for the priVati institution* is to exercise 
; the *prior restraint' v^lch Wallace (Wallace ,v Weiss. 372 N.Y.S. i^d 416 
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(1975)] tugf^efted it available to them but which edtiotors arc reluctant 
to impote <p. 246). 

•Another area of potential liability is student-endorsed travel tours. ^ 

Aiken (1976) states: ^ ' m . ^ 

• • •» ^ 

The riik it perhaps not lo much one of negligence in protecting the 
p^jflonaU »fety ihe student, although, if the institution's responsibilities 
arc not carefully knd clearly limited, there is - a subsUntial risk factor 
even in that re«>ecf. A more substantial problem arises with respect to 
- - ih« xontnrctu^il Besponsibilit\ of the institution to meet the glamorized 
(or even the eaaehtiah sttpuUtiojit of prwBotional materials (p.' 247) 

Another broad area of potential liability is the social, cultural, rec- 
reational, or organizational activities sponsored by students on , 
campus. In some cases, university staff are presem. The question is 
one of the level of supervisor) r^ponsibility and potential liability the 
university must share for these activities. Institutions should establish 
* policies defining types of activities tlwt' are solely the responsibility of 
^ the sponsoring organization and requiring those organizations to ac^ 
cept such responsibility in writing (Aiken 1976» p. 247). 

Finally, liability for unauthorized activities can be imposed. The 
question here is whether the act is unauthorized. Aiken <1976) states: 

. . . Before an act can properly be determined to be 'unauthoriicd/ bow- . ^ 
ever, it mutt be demonstrated either that it was expressly forbidden', or 
that the authority actually given did not include, either expressly br .by ^ 
reaaonable implication, authorit> to represent or bend the/ insjitCltion in ' ^ ^ 

the particular respect in <i)ue$tionT Further, it must appcat; that no . 
indicia or appearances of such authorit> arose from institutional pnicrfcet, r 
is tutementt. or eveii silence, under circumstances supporting a reasonable 

iuppotition that ^he authorit> exitted (p. 248). " ^ ^ a 

. In all of these areas involving student activities, policies and practices^v - , 
should be reviewed yvith legal counsel to implement effective rist^ - 
management an<f eliminate unnecessary liability risljis. . t . 

* Student Discipline — Potential liability for the Institution clearly.^ ^ 
exists in the area of discipline. Again there is a (Ustinction b^tW^ | ; 
|>ublic and private institutions. Public institution officials subject 
themselves to liability when they expell students for exerdsin^ rights j 
protected under the Constitution (Blummer 1975, p. 17)rLiability rjsk / 
is .also present for violations of due process rights in dis<^plinary 
cas^s. Such liability may extend to the t^stees, as di^citss^d b^low in s 
Wood V. Strickland. Liability also exists for invasioi^s of privacy. • ^ 

The Buckley amendment or The Family Rights and^Priy^qy Act of - . 
1974, stales: ^ * / ♦ « 
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Sec. 458 (a) (1) No fund* shall be made available under any ipplicable 
program to any . . . institution of higher education . . . which has a 

• policy of denying , . . parents ... the right to^ inspect and review any 
and all official records, files, and daU dir^ct^ related to their children 

This law has implications for the keeping of student records and 
recommendations for future employment or admission to graduate 
school, institutions need to develop policies regarding types of records 
kq)t, removal of information froki student files, location of student 

* files, student access to their personal files and release of information^ 
on students. The HEW guidelines should be consulted in this- regard 
(4rFed. Reg. -9662 (1976)), Concerning letters «f recommendation,. 
Shur and LeBIanc (Blummer 1975) note that references from teachers 
are part of their responsibilities to students and "should not be 

abrogated by fear of potential personal liability." They state: • 

It 

So long as a ^aetiUv member acts in good faith and without recklessness 
or malice, he or she is prbtected to a great degree from any student who 
Wishes to challenge in court the contents of a recomm^fistioa or, refer- 
ences (p. 38). . ' ^ 

Student Housing — The failure to properly supervise a reside'rTce hall" 
could cause liability for the institution the staff membefin charge 
of the dormitory (Blummer ^975, p. 36). For example, failure to. take 
proper security measures 'at all entrances^to the building could result 
in liability for theflistitution and the staff. If a staff m'ember fails 
to follow a university-established procedure regarding security, he 
would personaily be liable., When the institution operates residence 
halls for students it has a duty to protect the persons and property of 
students. The degree of responsibility will depend on th^ location of 
the residence in relation to crime rate and may depend on whether 
students are rec^ired by the institution to live in residence halls 
(Blummer 1975, p. 37). ' ^ 

' '\ . \ ^ 

Faculty Related' Problems- . . * 

There ^re several areas where faculty and the institution may be 
subject to liability Professors, like any other citizen, may n^t make 
defamatory statements against another* person. The Supreme Court in 
New York Time^ Co. Sullivan, 376 ul'^51 (1964) held that state- 
ments against public officials are not defamatory, even if false, whi&n 
made withcJut knowledge of the error or When acting in good faith. 
The termif>iiblic 'official has been expanded by some courts to mean 
those in the public eye (Blummer 1975, p.^31). M6st defamatory state- 
ments are t1ie responsibility of the ^aker, and hpJias sole liability; 
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however, any employee statements of a defamafory nature printed in 
a university document <3r publication or made by a 'staff member 
officiating at a university event will implicate th)e^ institution in 'the 
claim (rtummer 1975, p. 32). ' ' . • 

Anpther area of liability for both the institution and' the faculty 
results when htHnans are used in experiments and research. George 
M. Shur and Richard 1». LeBlanc (Blummer 1^75) st^te: 

However, should a professor attempt to conduct experiments using humai^ 
guinea pigs, the institution (and that professor) 'would do well to assure 
that all poWble and conceNabl# safeguards were followed. An institution 
or individual failing to follow these safeguards might be responsible for 
the physical or emotional trauma suffer^ by students or any other vol- 
trntem ... (p. 37). , 

They recogimend that researchers conduct human experiments within 
t^ir area of expertise. BotH the researcher and institutions should 
be satisfied«^at adequate safeguards have been implemented. . 

Faculty may face liability claims for their grading procedilfres or 
lor failure to submit grades. Failure to submit grades would subj^t 
faculty to liability. The pw-ocedures used to give grades or the judg. 
ments of fa<;ulty in assigning specific grades have been respected by 
the Court. The court has upheld these practi^ces asAng as th^y don't 
involve constitutionally unacceptable criteria such as race, sex, re- 
ligion, OT age. ' , ^ . 

Administrator and Trustee Problems 

Hopkins and Roha note several types of administrator and trustee 
liability in relation to the Internal Revenue laws (Blummer 1976, 
•p. 20). Colleges and universities must withhold monty' for income tax 
purposes anrf forward the money to the government as stated in Sec- 
lion 3402 of the Internal Revenue Code. Penalties for failure to with- 
hold can equal iOO percent of the amount i)ot withheld and the 
^nalty is assessed against the college official responsible for conform- 
ing tp the Code (Blummej^l975, p. 21). They state:' ^ . 

Administrators and trustees of colleges :^nd universities, therefore, who 
are involved in the paying of wages to emplovecs amd the pa>mcnt of 
withheld taxes to the government, should assure that they carefully 
retrain' within the confines of the law in this area (p. 21). 

f 

Aiken also mentions the Internal Revenue Code (see 26 QF.R. 
601.201). These pfd^dures govern requirements to show that private 
schools applying for tax-exempt status have racially nondiscriminatory 
pdirdes as to students (4^ken*l976, p. 2955., 
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The final liability, as discussed in detail in the.p^vious chapter, was 
breach of fiduciary trust. The Sibley Hospital case (supra) spells out. 
the fiduciary duties imposed on trustees. Hopkins and Roha note that 
this new liability is the result of a merger of long-standing fiduciary 
duties with the plaintiffs ability to file a class-actibn suit (Blumraer 
1975, p, 20), They note: 

. . . adminiitratOTS and tnifteet of colleges and universitic* mutt be 
^ ' keenly aware of this potential and guide their actions in their official 
capacity accordingly. Whenever a matter comes before an administrator 
or tnittee of a nonprofit organization or instftution in which the official 
hat a per«Mial interest ai we!! a? an official interest, the admmistrator 
or trustee wouW be well advised to disqualify hitaself from the dcdsion- 
making proccM (p. 20). 

Trustees an^ administrators would be well advised to r^ad the case, 
and adjust their practices accordingly. V 

Summary ... 

This chapter has outlined a number of new torts covering wid^ 
range of university policies, administrative processes/ and' programs. 
Trustees and administrators would do well to investigate all of these 
areas with legal counsel in an eflort to develop a risk-management 
program. Such a program should include the education of faculty and 
.sl^o the potential risk of their actions; howe>rfer, institutions must 
be careful to base institutional po#cies on sound educational theory 
and not solejy on legal considerations. 
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SOHM Forms of Protection 

' ' The best form of protection available to a director or trustee is 
prc%'emive protection. Preventive* protection involves performance of. 
director or trustee duties conscientiously, 'awarijpss of as many facets 
of institutional operations as possible, and ti^ly recourse to legal 
counsel for advice. The la^t two chapters examined traditional and 
new forms of liability to which a director or CiHstee may be sub- 
jected. In this chaptei we Will examine some forms of protection 
available to limit a trustee or director's liability. This discussion will 

* cover concepts of institutional and individual iiAmunity from suit, 
corpardLtc indemnification of ^ire^ors,. officers, and trustees, insurance 
forms available to insure against the risk of liability, ^nd the proper 
use of legal counsel. . " 

/ 

immunity from Suit 

•One clear area of legal distin^tidn between private and public in- 
stitutions of higher education relates to the immunity of a state or its 
agencies from suit without its consent. In most states this "sovereign 
immunity'' applies to state educational institutions. |^ivate institu* 
tions formerly enjoyed similar protection under tfie theory of **chari' 
Uble immunitv.*' That doctrine, as discussed below, has diminished 
almost to the point of nonexistence. ' 

Sovereign Immunity — To understand the effect of sovereign Jm- 

, munity on -trustees and directors of institutions of higher education, 
we must first address the effect of the doctrine on the institutidns. The 
doctrine of "the king can do no wrong" was firmly embedded in 
English common law.-The practical' result of that doctrine was that 
without his consent the king could not be sued. The concept of sov- 
ereign immunity was judicially sanctioned in the case of Rm^eH v. The 
Men of Deifon. 100 Eng Rep- 359, 2 T.R. 667(1788). in which case 
Russell sued the town of Devon for injury to his wagon caused by a 
poorly maintained public road. The doctrinfi was recognized in this 
country as earl) as 1812 in a^milar case. Mower v. Leicester, 9 Mass. 
247 (1812). Subsequently, nearl) every state judiciary recognized ihe 

-^jJu5^munity of a state from suit, and generally extended that immunity 
to state agencies and officers acting on behalf of the state. The practical 
reasoning ^)ehind the dT)ctffne-.appears to rest on three main grounds; 

*-(a) the necessity to protect the state treasury; fb) immunity enables 
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goverament to function unhampered by the threat of time- and 
energy-consuming lega^ action^ that would inhibit the administration 
of traditional state activities; and (c) numerous government functions 
arc unprofitable, high-risk, public ser\'ices that only government can 
perfonn and, therefore, government and its officials demand protection 
•in performing those functions {Broum v. Wichita State University, 
547 P 2d 1015 (Kan. r976)). * 

. The doctrine ot sovereign immunity varies from state to state and 
irom year to year. To what appears to be a rather clear-cut concept of' 
law, several judicially created general exceptions have been formed 
(see 33 ALR 3d 703). Governmental units and officers are covered 
by sovereign immunity bn the theory that they sire mere agents of the 
state carrying out goveinmentaJ functions. One exception to the im- 
munity doctrine arises when the agents are dee*ned to be engaged in 
nongovernmental or "proprietary" functions. For example, m State ex 
rcL State Comm^nii^QoUege Board v, Sergent Haiiskins ^Bcckwith, 
Inc., 556 P 2d 23 (4976), the governing board of the state college sys- 
tem was not acting as an agent of the state when it issued bonds and 
constructed dormitories, but rather was acting In its separate cor- 
porate capacity. Similarly, the U.S. Supreme Court in Hopkins v. 
Chemson Agri. College, 221 U.S. 636 (1911), found that an agricultural 
School was not protected by sovereign immunity in building ^ dike 
"for its own corporate purposes and advantages" and not for the bene- 
fit of the state. However, it appears that most coi^tts will stretch to* 
find that a state institution. of higher learning is acting on behalf of the 
state so as to apply the sovereign immunity doctrine. Governmental 
functions ha\e been held to include classwork, construction, repair 

•and maintenance of premises, free transportation, operation of cafe- 
terias and lunchrooms, school athletics^ and the use of school premises 

^for various nonschool purposes (33 ALR 3d 703, 738). 

A ^cond exception to the sovereign immunity doctrine has been 
created where the institution or its officers acted out of gross negli- 
gence or n^alice. In Toney v. State, 126 Gal. Rptr.. 869 (197^), a black 
professor filed suit against th|^ state and a former dean charging de- 
famatfSn and intentional <hifliction of emotional distress. The ap- 
pellate court found the judgment, entered by the trial court was 
proper because the jury found actuaUinalice by implication, which 
destroyed the statutorily imposed immunity. • ' 

A fhird exception to the doctrine involves the maintenance of a 
"niiisance" by the institution. It should be noted that in our dis- 
cussion on tort liability the maintenance of a nuisance by private, 
parties could give rise to strict liability. Although the courts generally 
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deny that activities ofa public school constitute-^a nuisance (see 33 
ALR .Sd 703, §11 & 12), the niaintenance of a school district's sewage 
lagoon 'was held by one court to be an acrioriable nuisance in 
Kriener v. Turkey Valley Community School, 212 NW 2d 526 (Iowa 
197S). 

Some jurisdictions ha\e recognized a limited immunity where state 
officials are performing ministerial dutres rather than discretionary 
tasks. The maintenance of school 4>roperty has been classified as a 
ministepial t^sk, for failure of which a school tnay be sued. The 
exercise of student disciplinary powers is, on the other hand, dis- 
cretionary or quasi-judicial, for which a school or its board members 
are generally liable on!> if they violate constitutional rights or act 
out of malice. ' % ' ^ 

^^xi a recent U.S. Supreme Court case, Wood v, Stuckland, 420 U.S. 
SOS (1975), members of a public school board were held personally 
lilible to an expelled student merely on the .ground that they "should 
have known"' jhat their actions violated the student's constitutional 
rights. 

The plaintiffs, two high school students, were expelled from a Mena, 
Arkansas publir school for allegedly "spiking** the punch served at a 
school event for parents and students. The students sued the* school 
board members under 42 U.S.C. §1983, which prohibits any individual 
acting under color of state law from violating the civil righjl of any 
person, claiming that they were expelled without due process of law. 
The school board members defended their acfion, claiming that as 
public officials they were immune fronv suit, and therefore liability, 
under the doctrine of "sovereijspi immunity." 

The court addre^sed the issue of personal liability by recognizing a 
"qualified good faith immunity.** and quoted its definition of the 
standard in an earner decision: 

flln varying scope, a qualified iimnuniiy is available to officer! of the 
executive branch of government, ihc variation being dependent upon the 
icopc of discretion and responsibilities of the office and all the circum- 
itancei at |he\ reasonabl) appeared at the lime pf the action on which 
liability is sought lo be based. It is the existence of reasonable grounds 
for the belief formed at the time and in light of aH the circunnfttances. 
coupled with good-faith belief, that affords a baiis fot qualified immunity 
of executive officers for acts performed in the course of official conduct 
.{Schcuer v. Rhodes. 416 U.S. 232. 247-248 (1974)). 

The basis for the immunity^isliortd deter honest citizens from ac- 
cepting- the respons*bilit\ to serve on public school boards, and to 
exercise their judgment in a ''principled and fearless" manner. 
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% Public offidalt, whether governon, jnayod or police, legialatort or judgei. 
idko^fail to mate dcciiions when tlicy are needed oj^who do not act to 
implement deci«on» when the> are made do not fully and faithfuUy per- 
form the duties of their offices. Implicit in the idea that offiaalt have 
•ome immiuiit>-ab«>lute or qualified-for their acts, ii a lecognition 
that they mav err. The concept of immunity assumes this and gocsort 
(6 a«ume that* it is better w ntk some error and pooible injury horn 
. iudicnor than not to decide or act at aU. (Scheuer v. Rhodes, 416 U,S„ at 
241-242 (footnote omitted)). • 

The court reiterated and further ^a^lTned, the immunity doctrine as 
folkmi: 

The dittgrecment . . . over the immunity standard in this case ^ • 
^ put in terms of an 'objective' *ersus a 'subjective' test of good ^« 
we see it, the' appropriate sundard necessarily contains elements of both. 
The official himself must be acting sincerely and with a belief that he . 
U doing right, but an act violating a student's constitutional rights an 
be no more justified b> iRiTitance or disregard of sctUed. indisputable 
law on the pan of one entrustAi with supervision of students' daily lives 
than h> the presence of actual malige. Therefore, in the speafic context 
of school discipline, we hold that a school board member is not imtnuae % 
from liability for damages, under 11983 if h* knew or reasonably should 
have known that the action he took within his sphere of officul respon- 
sibiUt> would violate the constitutional rights of the student affected, or 
Jf^he took the action with the malicibus intention to cause a depnvauon 
of ^constitutional rights or other injur> to the student. That is not to say 
that school ftoard members are 'charged with predicting the future course 
of constitutional law.' Pierson v. Ray. 386 U.S., at 557. A compensatory 
award will be appropriate only if the school board number has acted 
with such an impermissible motivation >r with such disregard of the 
student's clearly established constitutional rights that his action cannot 
reasonably he characterized being in good faith (p. 322). 

It is notable that even though the school board members v^ere per- 
sonally responsible for the ^xt«\i^ done to the ^o expelled students, 
money damages were not assessed affiinsi them. • " • ^ 
The final judicial exception to the sovereign immunity dbctrine is 
simple repugnance t6 a medieval concept of stale infallibility. As the 
court stated in Hicks v. State, 88 N.M. 588 (197^ 

We are thus not concerned with the outmoded ifcedievalisms embedded 
in our jurisprudence in the form of judicially created Sovereign imnuinity 
... its continuance is causing a gre^dcal of inj\^ice (p. 590-91). 

Since the sovereign immunity doctrine was judicially create^ it can 
be judicially abrogated, and as of 1§76. at" least 24 states h^ye done so 
in varying degrees (see Table 1). _^ ^ 

' Even though the doctrine of soxy^fgn immunity ori^nally was 
judicially created, it* has also been crated by stfic and federal statute. 
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Table L ^tiiffUs of Sovereign Immunity 




(J) AlMki ^ 

0) AiJl * 
0) CtL 
0) Colo. 
(D Fh. 

Htw. 
0) Ida. 

0) 

la. 

0) La. 
0) Neb. 

or N J. ^ 
N.Y. 

0) f*. 

Ok. 

0) »J. 

Utah 

Vt 

Wadi. 
0) iViac 
0) 



FarllaP 

Conn 

(J) Mich. 
(J) Minn. 

Tcnn. 

N.C. 



InnmDceS \ 

Ga. 
Kan. 

Me. 

MOQL 

' (J) N.H. 



TMMim il Hy 4 

AU. 

, DjeL 
Md. 



S.C 
Tex. 



U) 



lex. ^ — 



(J) N.M. 
(J) NJ). 
. OkU.. 



Mali. 
MiM. 

Mo. 



S.D. 
Va. 

Wya 
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1 General abolition of immunity, lubjea to normal exceptions. 
t Partial abolition. 

S Abolition or waiver in ca«e of iniurance. 
4Full retention of immunity. 
(Judicial action to abolish. 



Sourer. Rciutcment (Second) Torts, |/|cia] Note I895B at 21 (Tent. Draft No 
19, March 30, 1973), with additions from Bfown iv Wichita State Vniv. Sifpra, 
dted in Hicks r. State, 88 N.M. 588 (1975). 

Several states have enacted statutes protecting the state and its-«gencies 
from suit, and under the 11th amendment to the U.S. Constitution, 
states cannot be sued in federal courts. ' 

Earlier in this paper we alluded to the mixed blessing to directors 
and administfators brought about by public school immunities. That 
mixed blcssi^jg is that* although some school administrators are pro- 
tected from suit by sovereign immunity, there has been a contintial 
pressure in the coutts to seek recovery from the individual adminis- 



trators personally where the institution cannot be judicially reached. 
That pressure can perhaps be best examined^ in the context of two 
recent llth^amendment cases. , 
The 11th amendment states: 

The judicial power of the United Sutes shall nDt be construed to extend 
to an) suit in law or equit\, commenced or prosecuted aga;nst one of the 
UniUd Sutes b\ Citizens of another State, or by Citizens or Subjects of 
any Foreign State. ^ - 

This prohibition has been recognized as extending to suits in a federal 
couft against a state by citizens of that state unless the state itseU has 
waived its immunity or Consented td suits against itself {Hans v. 
Lmsiana, 134 U.S. 1 (1890).*The llth amendment is illustrative be- 
cause even though it applies only to suits brought in 'federal court, its 
corfcept is similar to statutorily creat^ sovereign immunity in state 
courts. . * 

In 1908, the U.S. Supreme Court/ re affirmed that a state was immune 
from sun in federal court under the 1 lth_ amendment, but held that 
the immunity did not extend to a state officer who was joined in th^ ^ 
suit.^o In 1944, the court limited the scope o! liability pf state officials 
sued individually by holding that a suit against a state officer for - 
monies that would be paid oyt of the state treasury was, in effect, a 
suit against' the state and >as ^ohibited." The latter case still left^ 
public officers subject to potential Jiabili^ty and money damages for 
actions for which they would not be i^gnpensed out of the state 
treasury. 

In Edelman v. Jordan.^5 li.S. 651, 99 S. Ct. 1347 (1973), th'e 
Illinois Director of Public Aid was sued in federal court for welfare 
payments alleged to be due to a large class of state' welfare recipients. 
The U.S. Supreme Court' adhered to the doctrine of Ex Parle young; 
thai state officials were, amellable to suit in federal court, jbut' spe- 
cifically limited any money damages to prospective relief. In other 
words, the court afforded the state officer one free chance to commit 
a wrong and not be liable. The second time around, however, damages 
could be assessed. The issue of a judgment being satisfied out of the 
state treasury was nofof contem in Edelman because the Velfare pay- 
ment^ had i>een appropriated ;md in effect were being withheld. 

The second recent llth amendment case, Schhter v. Rhodes, 416 

10 £x Parte Young, 209 U.S, 123. 28 S. Ct. 44l (1908). 
^ II Ford Motor Companx v Dept nf the Treasury, 323 U.S. 459. 655 S Cl. 547 
(1944). ' ^ * ' * 
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U.S, 232, 94 S. Ct. 1683 (1974), arose out of the death of four students 
on the Kent Slate University campus in 1970. The suit sought damages 
from the former Ohio g^eriior and^ the president of the university,.* 
among others. The state officials cited the 11th amendment ancf .the 
sovereign immunity protection afforded to public officials acting in 
their official capa^cfties. The lower federal courts dismissed the coij: 
plaint •n both- ground^ The U.S. Supreme Court reversed the 11th 
C^amendment holding' by] bimply* stating . , damages against in- 
dividual defendants ^fS^j^ permissible remedy in some circumstances 
^ notwithstanding the facj rli|y hold public'office" (94 S. Ct. at p. 1687). 
The court went on [oaeil with public official immunity, and 
found that "onh officiah'wfio act beyond the flexible scope of ih^ir 
discret^Bar) public responsibility, or act in bad faith, are subject 
to p^9Rll damage aciioru in federal courts on account of their of- 
ficial acts or*omissions. .." (Aiken 1975, p. 138). The court further 
stated that public officials may rely on the "traditional sources" of 
information, such as staff reports. As Aiken States (1975, p. 139), 
kHelman and Scheucr '*are distinctly good news for officers, administra- 
tors,, and faculty of public institutions," but only if read With the 
warnings regarding constifutional rights contained in Wood f. Strick- 
land, supjga. .\ " - 

Charitable Immimity — The doctrine of charitable immunity is of 
considerably more recent origin than the' concept of sovereign im- 
munity. The charitable immunity doctrine was judicially imported 
into this country in ^1876 by the Supreme Judicial Court of Massa- 
chusetts^2 Apparently the Massachusetts court was unaware that the 
doctrine had been overruled in England five yeaFs earlier.^' For better 
o\ wfcrse, the doctrine arrived on this continent and began a fitful ca- 
reer. The holdjng in the McDcyiald case was that the funds of a 
charity are held in trust and the courl^will not permit a diversion of 
^ those funds to satisfy ^ private judgment. ^Ther theories have been 
, developed lo support the doctrine, but primarily it is supported 
the public policy that an organization or institution 4evoted to the 
public good shouldhe protected (38 ALR 3d 480). 

The charffaBle immimity doctrine has-been shrinking, and only 
' research into the statutes and case decisions of a particular state will 
disclose whether an institution or its officers are protected under the 

' ' * • . 

\2 McDonald *o, Massachusetts General Hospital, 120 Mass. 432' (1876). 
19 Brown v. Anderson County Hospital Association, — So, Car. — (May 10. 
1977). . ^ 

45 

^ . * 

o ' ' , 54 




doctrine." Where ah^doctri^jpe.iioes ^exist, its sco^ vartcs y/'ideV 
Some Slates provid4s4ulJ immunity to parities l>y court decifion ofhy 
«>Ut9t€ (N^w 1^1% Stats. §2A:53A-f ei seq.y, while mher states /imii 
thic types of^ictibns that may be brought against charities, oji^strict 
the classy of assets <5f the charity outlof whicfr a judgment may.be 
ThexaUticJn tQ t>€'9bservfd by directors and administrators 
is thCat s6me courts; byi virtue of limiting suits against a charity in its 
^_,jpor^te capacity, Expose '(he institution-s directors and administra- 
tors tP liabilit]^ personally. 'T^e doctrine of tharitable immunuy is 
waninglPand unless advised otherwise by legal counsel, a director or 
truste^l^f a priv^ Trntitut'ion sh'oulfi guide his actions as if the 
doctrine di'd nof^^st, ^ , ^ , . 

In^mhification . * \ ^ 

Indemnification is simply^an obligation to p^r^ 
om for a loss oi; expense. In the contexuof dfrectoP 



^^Rtfbtirs 
x)r(MmKee* 



fcltirse some- 
' liability 

^en^ly/neans the obligati^Tof ,the corporation f^j^y ,or re> 
/imbyrse the^ director or truste^^m -any'^osts or expenses of litiga- 
tton wising out oV the individual serving on the corporate board.. 
*<:9rpora>e indemnificationjsj^ pbligation or contingent debt of the 
corporation, artd the awEhorrty to^enter into th-it debt mustejtist e^he> 
in the si^itutes. Articles of Incorporation, or in the bylaic of Jhe c^ 
poison. A topy of the Delaware stattite on indemnification and the. 
New Yo\k siatut<#^-di^ussed in Forth (1974' p. 89), i^ set out in the 

Appendix. \ ^ ^ ^ ^ 

The D^aware law is^n^deled after 'the Model Business Cgrpora- 
tion Act. Which has been ildopted with soipexhanges by more than 25 
states.. It authorizes corporate indemmfication in two general cir- 
cumStfances— suits^ by third parties againsi -the director, and suits 

. brought on behalf of tl\e corgorayon^against the dire^t#r. In the first 
case; the^corporati^n is obligated to pay the director's "exoenses (in- 
clining attorney's fees), judgments, fines and amounts paid in settle- 
n^flbftiyMlly and reaspnahiy inCur^W.r'ln the'case (rf iuitJ on behalf 
'o7^8||oratioil|^^V ''expenses (including auorney's fees) Actually 

F . and rea^nably incurred. . . " 'are reimburse'jl and then only if the di- 
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14 A| of 1064. ,|ix itatc$><jalAtain conffUctc tort immunity (Arkansai, Mtinc. 
Massac^UKtts, Missouri, Pcnni>lvania. an^ South Carolina), 19 itatcs rccogtiizc 
vaM^ degrees of imnfunit). 22 states impose full liaWlity on ftiarilitt. and three. 
sJ^Hck'ed definitive decisions (Kutnej J<)7e; p. 9).^ Ifrj970, Penn8>lvania elimi- 
nate^hc dbctrine. Hoffman v Misericordia Hospital df Philadelphia, 459 Pa. 501 
(1970); -MaiwchusAts' folloi^ed suk in 1^)69. Colby vT Carney Hosfntal, 254 N.E. 
2d-4Q7. ^^dspital Law Mamial "Imriiunil\" i>. \Z et icq. for a detailed dii- 
cui^ of charitable immu^ty appli^ed to hospiuls.. ' 
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rector "acted in good faith and in a manner he reasonably behev^d to 
be in of not opposed to the best interests of the corporation. . The^ 
statute provides, that indemnification must be specifically auth^rize(:N 

>iR each instance by the board of directors^^nd that the corporation 
may pui^chase insuraitce to cover its obh^gltion to indemnify. Finall^v; 
the law states th^it it is not the exclusive means of reimbursing a di- 
rcctoir, alid that the 'obligation to indemnify ♦hall^ continue, after a 
director ceases to ser\e in that capacity. * \ 

The New York statute, on the other hand, is mbre restrictive^ It 
provi4c5 for reimburjscment^of "reasonable expenses, including at- 
torney's fees, actually, ind i^essarrly incurred" but specifically ex-^ 

'eludes payment for "(1) .An^pits paid in settling or. otherwise dis- 
posing of a thrfeatAied act^, Or a pending action with or without 
court approval, or (2) Expenses incurred in defe^ittg \ threatened 
action^ or a pending action which is settled or otrfenijjse disposed of 
withoiir court approval." Por^h notes thar the York law spe- 

cifically, invalidates any corporate bylaw or other provision ' for in- 
demnification th^ is not inp accord with the statute, and it enHtlcfs a 
director to indermiificatron- regardless of whether or not a corporate 
bylaw at othfr'Xovjsion exists (1974, pi 89). ' ^ - , 

Whatever the form or scope of indemriifi^tion, it ^xjsts as a me- 
•chanism ta shift financial liability froim an in^fvidual to the cor- 
poration. Because of « fear thar completel); relieving ai#institutional 
director or trustee from financial responsibility for his actions may 
encourage irresix>nsible acts, a ^'public policy" has arisen of limiting 
indemnification in ce||ain cases. That public policy denies indemni- 
ficatipn for criminal am, grossly negligent acts, an(l reimbursement for ^ 
punitive damages. The Dela\va're act allows ^ome reimbursement 
where a directoA||^ acted negligently, and^some courts hav^ }ield that 
the public polily argui^^^s • not strong enoug^h to prevent re- 
imbursement. >Aiken (1976, p. 312 et seq.) discuSsscs the policy Masons 
that discourage p<iynfeni ot judgments against a dfrector#bf punitive 
damages,* but conj|^s that courts hav%gone both ways on the issue. 

flfelemnification. while it my comfort the volunteer director, has 
one serious limi)aiion It is a bare promise of the^nstitution to pay, 
money to the dirc^kor, nnd as such is pnly good to the extent of the 
in^titutibn's une^ic umbered assets. A large judgment entered against - 
'aiijgi^nifie|^li|ector may exceed (he assets of the corporation and 
mljUppose^pmonal assets of alie (Jirector to levy. However, as Forth 
(I974ypri6) is'^ufck to point out, cases finding directors or trustees 
j^TionstrateSt liability f(Jr previousl7 unconsidered areas of torts are 

^ers^aMy^ liable. are rare Ojj^e "other liand, as Wood v. Strickland 
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posfiblc, and thus make the next form of protection we. will discuss 
— ^insiu^tnee — all the more valuable. 

Insurance 

* Insurance in our-context is simply a commercially, purchased ^form 
of . indemnification. Insurance may be purchased by an institution 
cither to fund tfie institution's indemniftcation obligation or to pro- 
vide direct protection for- trustees and directors. An insurance policy 
may, of course, also be a personal policy purchased by the individual 
director or trustee. 

V Adams and Hall (1976), in their * companion treatise to Aiken' 
(1976), extensively cover the concepts of risk management and in- 
surance to protert against legal ^liability. Principally, insurance 
policies covlering against losses are written on two bases — "all risk" 
' .and "specified occ*irrence."„The all^risk form of insurance obligates 
^ » flie msurand^ compan\ to. pay claims a^^ising out of any source not 
specifically e^^cluded in the insurance pelicy. The sp^ified occurrence 
policy, on theWther hand, only obligates theJnsitrance company to pay 
claims arising\out of the t)pc of occurrences specifically listed in the 
policy. It should be emphalized /'that an insurance policy is -simply a 
' contract andi Will be interpreted by the courts according to bayc 
coniraHet law. \ . * x 

iAms and H'^ll (1976) define the thrae broad sections of liability 
insurance contra<^s as. (1) declarations, (2) insuring^ agreements, ^nd 
/ {3)r conditions The declarations are those statements of fact and cir- 
» cumstances thatjorm the basis^ on which a policy is written. If the 
cTeclara^ns m^de bf the insured are incorrect, the policy may be 
avoidecr in. Whole or p^rt. The insuring agreements state the losses 
insured against and exclude various t^^pes of losses. The conditions 
impose Obligations on the insured and the insurance company, the 
^ performance of which maj ^ffect .whether or notvpayment is, |jade 
under the policy. I - ^ • 

In liability policies, the insurii}§^ agreements fall generally into four 
categories: agreements of insurer, agreements o| the insured, rights 
of the insurer, and rights of th^ insured. Typically the insured 

* promises (1) to in\c^tig.ue, adjust, Ad defend ^y suit ^igainst the in- 
sured, (2) ip pay damages and oxf>enses ^assessed against the 'insure^ 
and (3) to pay all costs of ^J) ^md (2). The insurers promises typically 
are limited by location of ihe^sured territory, period for which the- 
pottcy is' in force, and the maximum ahioumt.that the insurer will pay 
for an, insured loss' The insured tjpicallv agtees to pay all premiums. 
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keep accurate re<jords of insured property, and to be bound by his 
statenl&ts in the declarations portion of the policy. . 

Tl>e insurer's rights include (1) tlj^igbt to be n<:>tified of (a) an 
"occurrence" that ma\ be covered by a\e polioy,. (b) a claim or suit 
arising out of an occurrence; (2) the right to the assistance and co- 
loration of the insured in defending a claim; (3) the right to-subro- 
gatiA) to any daims of ^he insured for damages; and (4) the right to 
cancel the policy for nonpayment of premTum,s or other specified 
events. The insured has the right to cancel the policy when he.wishes 
and to receive some portion of his premium back for the cancelled 
portiort of the policy term. , 

When discufsing"" insurance, ftJ^jjrofessional persqnal liability,* it 
must be noted that tv^ important insuring agreements exist. The 
traditional form is an "occurrence* form, wherein the insurer insures 
against loss for any->occurrence during the policy period, even though 
the claim for Ahe occurrence is discovered or made several, years 
later. The second form of insurance is written 'on a "claims-mside" 
basis, that is. the compain will defend against all flaimsmide during 
The policy term regafdless of when the event givmg rise to the claj^ 
occurred. The "claims made" policy is becoming more popular; hoV 
ever, it can leave a gap in individual coverage when the insured re- 
tires or leaves an institutional board and no policy is in ^ect to cover 
Ijijn^r claims made. This gap can be cured by a ri(Jer to the in- 
stitution's policy that will continue to protect the retired director or 
trustee. Y ' * 

It is the authors' experience tliat/many^^^^ic questions revolving 
around insurance contracts are completely lackmgin legal precedent 
This is not a criticism of policy dr^^g, since rioT->^ll possibilities 
may be covered in one document. It .is rather a peculiarity of the 
insurance industrv. An insurance company builds its reputiition on its 
\ willingness to pay claims, not to deny them. Therefore, many of tfie 
isfues that arose between insurer and insured are settled without 
litigation, sOp that rhc insinei; can continue to write policies with 
those insureds. . ' ' 

* Some companies are offering comprehensive liability p^icies to in- 
dividuals in (onnection wi^h nuiomobile rn^iirance, li^ insurance: 
homeown^rN insurance, or any' number of otl^r contracts. These 
policies are usually inexpensive, and, subject to the e<?nditions of the 
^licy. fan provide backup coverage to. the dir.cctor or^rustee of an 
^WucatTonal institikion.^ * % 
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Legal Counsel 

As $Uied at the beginning of this chapter, the best form of pro- 
tection against personal liability -is prevcintion. While Wood v, 
Strickland, supra, points out that reliance on advice of counsel may. 
not serve to.relieve a boatd member of liabijity, the use of competent^ 
legal counsel can reduce exposure to liability. The attorney repre- 
senting an. institution should be familiar with the laws of higher edu- 
cation, as well as familiar with the organiiStional ''structure^ charter, 
and bylaws of th| institution. He should also understand the goals of 
the institution a^ have sympathy for accomplishing those goals. As 
Aiken (1976) sut^ 

It will require some exceptional ,good fortune in many cases for the 
institution even to awcmble the professional arid administrauve personnel 
who j^re necetoary to make a fair beginning on the Usk, Th^ law of 
higher education, for example, is not a subject upon which the average 
'practicing aiiomev. e\en though he may i)c of the highest general pro- • 
fession^l competence, can claim any great expertise, or even adequate 
familiarity. Perhapt even less frequenib does the attorney possess the 
deuiled, sympathetic understanding of the policies and inner workings 
of the institution which is essential to his effeciive^ew on its behalf. . 
An even greater problem ma\ ,be encountered in establishing the level y 
of rapport between professional and administrative • personnel, to say 
nothing of faculties and staff, which wiirpermit them to work together 
effectively in shaping such a program (p. 32]|^ 

" Fiyquent recourse to counsel cannot eliminate liability, but it can 
reduce the risV of liability, at least for the traditioi\al- forms of lia- 
bility discussed earlier. Further, as the law -of higher .education .dfi^ 
velops, legal c6unsel can be of Invaluable assistance in charting a 
collision-free course through the turbulent waCe^rs of the "hew torts." 
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Summary and Conclutiont^ 

L^al liability issues wi«h regard to educational administratots and 
governing' board members are in a state of flux., The .area of corporate 
fiduciary ^relationships is coi^inually being redefined by the courts. 
Wood V. Strickland and Sibley Hospital 'Have helped to define the 
standard of care' that t|U5tees and directors must apply to their 
fiduciary relationships, but the law can be expected to grow and 
change. A review of the "new torts" is particularly important in assess- 
ing institutional liability risk. The laws regarding immunity, in- 
(tcmnification, and insurance are also in a state of flux. Due to the 
unsettled jiature of these issues, a caretul study of case law and 
statutes is required to detefrmSfc-^d develop appropriate institional 
risk manageiSent and insurance .needs. The following conclusions re- 
garding specific liabrliiy issues are: 

• The development of educational institutions in this country has 
resulted in a hybrid structure in which governing koar^ numbers as- 
»sume responsibilities more clos^y akin to the duty of corporate di* ^ 
rectors than trustees. ' 

• PersQiial liability of governing boai^ members and administrators 
under traditional theories. of contract, Rrt and qiminal liability can 
be reasonably limited by conservative risl^^agement policy and 
tfmely consultation withjegal counsel. 

• "New tort" liabilityr created by increasing government interven- 
tion inta higher education, and by es^nding constitutional con- 
cents, presents a significant chance of pfBonal liability to governing 
board meiybers and administrators. To date,,these new tort liabilities 
have not posed a personal financial risk to institutignal f>ersonneL 

• Sovereigi^l^munity provides some protection .from personal 
liability to governing bcftird members and administrators of state 
institutions. 

• Cofpoiiie indemnification and insurance provide reasonable pro- 
tection l^insfltutional personnel ' 

Institutrons mo a grea^ter risk of liability claims now than they did 
several years ago! New federal regulations Jiave established new torts 

H;hat furth^ expand the risk, forcing instituti'ons to evaluate current 
|<dicies iri light of netv risks. Such an evaluation may be time-consum- 
ing and expensive, but the alternative liability- claim would entail 

. much greater amounts of time and money. . 
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The ^oll9wijig recommendations .seem apprdpria^te in cotnmencing 

the institutional review pfocess. " 
* , w ^^^^ 

• Trustees or, directors shouia read Sibley HospU^l-aud Wood v. 

Strickland and be briefed on the nature of the fiducia^jyftlationship 
and §Wps required to avoid liability*claims. ' * ^ * 

• Administrators and trustees shoul3 1^ asked 'to review* polices 
and procedures governing release of information, admissions, disci- 
pline, promotion, salary* alloca^on, tenure, prpgram and facilities 
availability based 'on sex, and corrtr acting authority. Siich a review 
should include 4<>cumentation of <urrent policies and procedures in 
each of these areas. , - 

• Legal counsel and administrators should evaluate current praoni 
tices in light of liabLliiN risk and make changes to reduce the risk or 
bring the instit^ion into compliance with fecLeral regulations. ' 

• In the. area of release of information, faculty need to be advised 
of their rights and obligations in the areas'of letters of recommenda- 
tion, grading, disciplinary procedures, afid student record^ 

Implications for the Legal Counsel - ' 

Legal counsels face a great burflen They must evaluate shifting 
liability theories to determine their applicability to the institution and 
its governing board nfembefs and administrators. They must review 
institutior^l policits to insure that they .are within tolerable limits 
of risk of liability claim. Yet they must.help educators to make^policy 

^decisions based on sound educational rpryici pies, tjX solety to bring 

'the policy within legal constraints. ' ' 

InUitutional' Implications %^ 

As the federal government* increases its involvement in higher edu- 
cation, there is a clear and present danger of over-regulation. Some 
educafoU. believe iliat federal regulation may inhibit the institution's 
ability to maintain the integrity of its educational programs through 
sound educational policies. Where educators' and legal counsel, per- 
ceive that federal regulatipns go beyond 'the intent of federal law, or 
where sound educational policy must be balanced against compliince 
with federal regulation, they share a responsibility to'take steps to 
prevent unnecessary en^:roachment by government into institutional 
affairs. The authors applaud the jnoves by a rjumber of national-aS- 
sociations that together are in\*estigating the feasibility of forming, a 
l^gal task forc^Tto aid institutions in fighting governmental -^croach- 
ment into institutional affairs, as discussed by Hiiitt in his recent 
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speech at Montana State Universityn Tlie need for such a task force 
is dear and it should be developed as rapidly as possible 

Conclusion 

The risk^f personal liability to directors, truste^and administra- 
ton of Institutions of higher education is ever-pifseht and is con- 
tinually increasing. The rranslaMon of that rislt into personal fipancial 
liability has historically been limited, and as dicta in Wood v, Stftck- 
fend indicate, will be reserved for those cases .where individuals act' 
with "impermissible moii\ation" and bad feth. Directors, trustees, 
and adininistrators must be courageous in the face of increasing 
litigation and court challenges to their actions. Only through their 
reserve to act selflessly and in the best interests of sound policies can 
our institutions (oaiinue to bgild a sound higher educational system. 
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Delaware Corporation Law 

* S€C. 145. Ind^riification of officers, directors, employees and agents; 
insurance 

(a) A corporation shall have power to indemnify any person who 
was or is a party x)r is threatened to be made a party to any threatened,' 
pending or completed action, suit or proceedirt]g, whether civil, crimi- 
n^administrative of in\e5t(^atiye (othdr than an action by or in the 

. riPTt of the corporation) by reason of the fact that he is or was a 
director, officer, employee of agent of the corporation, or is or was 
serving at the 'request bf the corporation as a director, officer, em- 
ployee or agent of another corporation, partnership, joint venture, 
trust or other enterprise, against expenses (including attorneys' fees); 
judgments, fine^ and amounts paid in settlement actually and reason- 
ably incurred by him in connection with such action, suit or pro- 
ceeding if he acted in good faith and in a manher he Reasonably be- 
lieved to be in or not opposed to the best interests of the corporation, 
and, with respect to am criminal action, or proceeding, had no rea- 
sonable cause to Jbelieve his conduct was unlawful^ termination 
of any action, suit or proceeding by judgment, order, settlement, con- 
viction, or upon a plea of ftolo contendere or its equivalent, shall not, 
of itself, create a presumption that the person did not act in good" 
fait"!? and In a manner which he reasonably believed IQ, bg in or pot^ 
opposed^ to the best interests of the corporation, affi, with rHpBfTto 
any criminal action or proceeding, had re^sonabl^ cause to believe 
Wtat his cohduct was unlawful. 

(b) A corporation, ^hall have the power to indemr^^y any person 
who was or is a party or is threatened to be made a party tq any 
threatened, pending or completed action or suit by or in the righc of 
the corporation to pr^ure a judgment ifi its favor by J^sc^ of the 
fact' that h£^ is or was a director, officej, employee om^^t of the 
corporation, or is or was ser\'ing at the request of ^he corporation as 
a director, officer, employee or agent of another corporation, partner- 
ship, joint \enture, trust qr other enterprise against expenses (includ- 
ing attorneys' fees) actually and reasonably incurred by him in con- 
nection with the defense».or settlement of such aCtion or suit if he 
aaed in goml faith and in a manner he reasonably believed to be in 
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not opposed to the best interests of the corporation and^^cept 
that no mdemnification shaH bo^made in respect of any claim, issue 
or matter as to which such person sh^ll have been adjudged to be 
liable for n€|^tnce or misconduct in the perf6rmance of his duty 
to the corporation unless and only to the extent that the Qourt*pf 
Chancery o^ the court in which such action or suit was brought shall 
determine upon application that, despite the adjudication of liability 
but in view of all the circumstances- of the case, such persojfi is fairly 
and reasonably entitled to inc^emnity for such expenses which the 
Court of Chancery or such other court shall deem p^per. 

(c) To ^e extent that a director, officer, employee or agent of a 
corporation has been successful on the merits or otherwise in de- 
fense of any 'action, suit or proceeding referred to in subsections (a) 
andjgb), or in defcilse of any claim, issue or matter therein, he ^hall 
be mdemnified against expenses (including z^ttomeys^ fees) actually 
and reasmably incurrea.by him in connection therewith. 

(d) Any indeipnificatidn under subsections (a) and (b) (unless 
ordeipi by a court), shall be made by the corporation only as author- 
T!rcd in the specific case under a determination jhat indemnification of 
the director, officer, -employee or ^nt is proper in the circumstances 

• IW ft iis e he h^s met the* applicable standard of conduct set forth in 
subsections (a) sftd (b). Such determination shall be made (l):by the 
board of directors by a majority vote oT a quorum consisting of di- 
rectors who were not parties to suth -action, suit or proceeding, or 
J[2) if such a quorum is not obtainable, pr, even if obtainable a 
l^iionim of disinterested directors so directs, by independent le^l 
counsel in a written opinion, or (S) by the stockholders. 

(c) Expenses incurred in defending a civil or criminal action, suit or 
proceeding may be paid by the corporation in advance of the^final 
disposition of such action, suit or ^proceeding as authorized by the 
board of directors in the specific case tfpon receipt of an undertaking 
by or oft behalf of tjie director, officer, employee or agent, to repay 

.such amount unless it shall ul^mately bfe determined that he is en< 
titled to be indemnified by the corporation as authorized* in' this 
teaien^ 

(f) The indemnification ()rovidcd by this section shall not be deemed 
exclusive of any other rights to which those seeking indemnification 
may be entitled under any by-law, agreement, vote of stockholders or 
, disinterested direct9rs or otherwise, both as to action in his official^ 
capacity and as to action in another capacity while holding such 
office* and shall continue as to a person who has ceased to be a 
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direcyjr, officer, employee or agent ^<4d shall inpre to the^enefii of 
the heirs, executors ?nd administrators of such a person. 

(g) A corporation shall have power to purchase and maintain in- 
Sttfanfe on behalf of any person who is or was a director, officer, em- 
playee or agent .of the corporation, or is or was ser\'in5 at the re- 
quest of the JS^oratTorr ju ^ director, officer, employee or agent of 
another corporation, partnership, joint Nenture, tfust or other enter- 
prise against any liabihty asserted against hifil and incurred by him 
in any such capacit>, or arising out of his status as such, whether or 
.not the cori^ration would h^\e the power to indemnify him against 
such liability under the pro\isions of this section. 

,(hj For purposes of this sfrction, refehrlGes to 'the corporation' 
shall include, in addition tcf the resulting corporation, any constituent 
corporaticfi* (including am (onstitucni) absorbed in a consolidation 
or merger which, if its separate existence had continued, would have 
had power and authority to indemnifv its directoiig,^ officers and em-, 
plb>ees or agents, so that nm pers* who is or was a director, officer, 
emplbyee or agent of si'ich constituent corporation, or is or was 
serving at the request of such constituent corporation as a director, 
- officer. emj:)loyee or agenrof another corporation, pawner ship^oint 
venture, trust or other enterpri^se, shall starid in 'the -same 'position 
under the provisions of iIiisNection with respect to the resulting or 
surviving corporation as he would ha^e with i^^spect ao^ such con- 
stituent c^poratibn if its separate existence had continued (As 
amended by Ch 437*. Lawrs of 1974). 

New York Not-for-profit Corporation Act ' ' ^ 

§722 (eff. 9/1/73)^ 

(a) A corporation mav indemnify anv person, made-^ party to an 
action bN or in the right of the corporation to procure a judgment in 
its favor by reason of the fact that he. his testator or intenstate. is^or 
was a director or officer of the corporation!., ag3insr the reasonable 
expenses, including attorneys', fees, actually and hecessaril) incurred 
by him in connection with the defense of such action, or in connection 
with an ap}>ear therein, except in relation to matters as to which 
such director or officer is adjudgc^d to have breached his duty to tl^ 
corporation under section 717 (DutN of directors and officefs). ' i 
' (b) The i;idemnification authorized under paragraph (a) shall in no 

case include. ^ 
* (1) Amounts paid in settling or otherwise dUpo^ng of a 
encd acfion. or a pending ^ction %ith or without court appro^a^ or 
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(2) Expenses incurred in defending a threatened action, or a pend-' 
ing action which is settled or otherwise disposed of without court 
approval. <^ 

Sibley Hospital Court Order 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EffSTRICT OF COLUMBIA 
DAVID M. STERKEi Al.. ) . • 

) ' . 
Plaintiffs. ) 

) 

V. ) Civil Action No. 267-73 

' ) 

. LUCY WEBB HAYES ) 
NATIONAL TRAINING ^ ) . ^ 

- SCHOOL FOR DEACONESSES ) , 
AND MISSIONARIES, Et 'Al., ) 

_ ) * ^ 
• Defendants. • ) 
ORDER 

This action came on for trial before the Court and the Court having 
cOnsidei'ed the briefs, arguments and evidence presented by all parties 
and having ser'for its findings of fact and conclusions of law in a 
: Memorandum Opmion filed herewith, it is hereby 

DECLARED that each director or trustee of a. charitable hospital 
organized under ihe Non-Profit Corporation Act of the District of 
Columbia, D. C. Code H29-1001 et scq„ has a continuing fiduciary 
duty of ToNalty and cue in the management of the hcfspital'S fiscal and 
investment aftairs and acts in violation of that duty il: 

(1) he fails, while assigned to a particular committee of the Board 
liwing stated financial or invcMment responsibilities under the by- 
laws of tlie corporation, to use diligence in supervising and peri- 
odically Tnqniring into the actions of those officers, employee^ and 
outside experts lo whom any dut) to make day io-day financial or in- 
ve$tment deci^ons within such committee's responsibility has been 
assigned or delegated; or ^ 

(2) he knowingly peimits ihe hospital tenter into a business trans- 
action with himself or with an) corpoiation, partnership or association 
in which he holds a positign of trustee, director, partner, general 
manager, principal officer or substantial shareholder without pre- 
vlously having informed all persons charged with approving that 
transaction of his interest or position and ol any significant facts 
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. known to him indicating that the transaction might not be in the best* 
interests of the hospital; or 

(3) he actively partiapates in, except as required by the preceding 
paragraph, or voteb in favor of a decision by the Board or any com- 
mittee or subcommittee thereof ao transact business yvith Himself or 
with any corporation, partnership, or association in which he hoids a 
position as irUstee, director, partner, <2;eneral manager, principal of- 
ficer, or substantial shareholder; or 

(4) he fails tex perform his duties honesth, in good faith, and with 
reasonable diligence and care; apd it is hereb.y 

ORDEREC that the appropriate officers and7or trustees cofnmittee 
of Sibley Memorial Ho^pilal shalK. prior to the next regularly sched- 
uled meeting oT,thc full Board of Trustees, draft and sirbmit to 
full Board, and the Board shall modify as it deems a^ropriate and 
adopt at said meetin^^, a written policy statement governing 4he 
utilization and inves>rl*?nt ^of the Hospital's liquid assets, including 
cash on hand. Savings and checking accoCfnts, certificates of deposit, 
Treasury bonds, and in\estment securities; and it is fi^rther 

ORDERED ihat the Board' and its appropriate .committees shall, 
promptly after adoption of said policy statement and periodically-, 
thereafter, review all of the Hospital's li>quid assets to insure that they 
conform to the guidelines set forth in Said policy statements; ^nd it i§ 
further 

ORDERED that each trustee of Sibley Memorial Hospital shall dis- 
close t6 the full Boafd of Trustees prior* to it« next regularly sched- 
uled meeting, in writing, his or her affiliation, if any, with any bank, 
savings^and loan association, in\estment firm or other financial in- 
stffution 'presently doinpf business^ith the Hospital and shall there- 
after quarterly amend such writing to reflect any changes; and it is 
further ' ^ * ♦ 

^ ORDlpRED that. the Tieasurer of Sii)ley Memorial Hospital shall, 
at lea^ype week |>rior to each rcu^iilarly scheduled meeting of the ' 
Board Of^rusteef ^for a perfpd of fi\e years from the date of this 
Ordefj, prepare apd transmit tio each trustee a written statement set- 
ting forth in detail all bi-isiness conducted since iht last Board meet- 
ing between the Hospital ;md any bank, savings and loan association, 
^ investment firm or other financial institution with which any Sibley 
officer or trustee is affiliated' as a trustee, director, partner, general 
manager, prindpal officer, or substantial shareholder; ^d it i« further 
ORDERED that the auditors of Siblev Memorial Hospital shall, for 
a period of five years from the date of this Order, incorporate into each 
annual audit af written^sufnmarv of all business conducted during the 
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preceak^ fiscal year between tbe Hospital and any bank, savings and 
loan association. in\Cstmcnt firm or other firKincial institution, with 
which any Sibley officer-or trustee is affilfated as a trustee, director, 
patiner, general manager, principal officer or substantial stockholder, 
and shall make a copy of said audit a\aila^le on request for inspection 
by any patient of Hospital's office^ during business liours;-aijd it is 
further • » 

0?LDERED that each present Trustee of Sibley Memorial Hospital 
and each futm-e tiusiee selected during the next five years shall, within 
two weeks of this Order'or promptly after election to the Board, read 
this Order and the'attathed MemorAndum Opinion and sFiall signify 
in writing or bv nolation in the minutes of a Board meeting that lie 
or she has done so; and it is further 

ORDERED that plaintiff's request for reconsideration of the 
Court's 'refusal to, certify their class under 'Rule 23(b)(1) or (?$) is 
denied; and it is further 

ORDERED that all other lelief requested by plaimifTs is deniec); 
and it is further 

^ ©RDERED that plaN^tiffs shall have their costs, but only for the 
successful phases of this action. ^ 

/s/ Gerhard A, Gesell' 
UNITED STATES DISTRICT JUDGE^ 

July 30. 1974^ 
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